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PREFACE. 


I do not imagine that the appearance of a new 
Commentary on the Penal Code will, in itself, be con- 
sidered to require an apa||>gy. A very long time 
wll elapse before the meaning of the Code, even in 
its simpler parts, is placed beyond doubt, and any 
number of Commentaries will be of service, so long 
as they supph’" materials for the solution of such 
doubts. But in order to enable the reader to judge 
how far a commentary is likely to assist him, it is 
well that he should know the system upon which 
the Commentator has proceeded. 

I have started with the opinion, that the system 
of criminal justice administered in the British Isles, 
is, on the whole, the wisest that has ever been fram- 
ed by the human intellect. That system no doubt 
originally possessed, and oven .still retains many 
subtleties and technicalities, Avhich are unworthy of 
imitation, though even these are rather to be found 
in details of practice, than in its general principles. 
'Many of these defects disappear in Scotch law, 
which, for liberality and common sense, bears a very 
advantageous comparison with that of England, liut, 
taking it all in all, there is no part of the world in 
Avhich justice and mercy are more skilfully united than 
they are in the Criminal Jurisprudence of Great Bri- 
iiitain. We know that the principal framers of this 
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Code were well acquainted with that system, and 
had it constantly in their view. We may safely as- 
sume then that they intended to reproduce the doc- 
trines of English law, where the language used 
adequately conveys those doctrines, and that where 
they intended to make a difference, that difference has 
been expressed. I have acted upon this assumption 
throughout. Where the language of the Code seemed 
identical with a principle known to English law, 
I have shownhow that principle has been worked out 
and applied. On the other hand, where the language 
showed a variance from those principles, I have endea- 
voured to point out how that variance would operate 
in practice. In this way 1 have attempted to utilise 
the existing body of English law, so as to supply 
precedents and explanations which may be of service, 
until authoritative constnictions arc put \ipon the 
wording of each Section. I am well aware that 
English decisions will no longer be of the same bind- 
ing authority, even in the Supreme Courts, as 
they have hitherto been ; but they will be entitled 
to respectful consideration, so far as the subjeid. 
matter is the same, as being the opinions of men 
deeply versed in general law, and as being sanction - 
•ed by the experience of generations. It may often 
happen that the opinion of an English J urist i^ not 
the same, at which another person of equal ability 
would arrive, from his own unaided reflection. But 
an Indian Judge can be in no worse position for a 
right decision, from having that opinion laid before 
him. In sailing over an unknown sea, even an im- 
perfect chart is better than none. Nor can there bq 
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any better mode of securing uniformity of practice, 
than by a constant reference, as far as practicable, 
to a known system of well-tried la|?. 

In some cases I have referred to English Civil law,' 
where acts have been made criminal, which have 
hitherto been only the subject of actions for damages. 
I may instance as examples, the clauses relating to 
fraudulent transfers of property, criminal negli- 
gence, breach of written contract, and oral defamation. 
In these cases I have endeavoured to point out the 
construction which would, in my opinion, be put 
upon them by an English Judge. It may be that 
the Indian Legislature meant sometliing perfectly 
different, biit till we have the decision of the In- 
dian Bench upon the point, those rulings are, at the 
least, deserving of attention. It ought to be remem- 
bered too, that in deciding a doubtful point of cri- 
minal law, the rule is to tend to the side of mercy. 

The Penal Code itself contains a now feature, in 
the shape of Illustrations. Of these Messrs. Morgan 
and Macphersoii say, (p. 13) 

“ 'rhe illustrations of the Code are cases decided by the Legislature, decided 
couteTuporaneouMly with the enactment of the law, and they are authentu; 
<leelarations of the scojHi and )mrpose of the law.” 

“ The function of the Illustrations is as their name indicates, to illustrate, 
^rhey are not intended to supply any omission in the written law, or to put 

.•, 51 ’aia on it. They make nothing law which would not ))e law without 
them. They illustrate the law, and as they do this with full Legislative 
Authority they have all the force of law ; but the whole law, so illustrated 
by them, must be considered to be contained in the definitions and enact- 
ing clauses of the Code,” 

In tlie great majority of cases the matters illus- 
trated are so intelligible that the illustration might 
have been safely omitted. In many other cases, 
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where there is a real difHculty, no illustration is af- 
forded. For instance it would have been pleasant 
to have liad a dfcided case to tell us, what was an 
'^illegal omission to give information of an intended 
crime, imder s. 120, or \vhat was a fraudulent trans- 
fer of property under ss. 206 and 422. In many 
oxses however illustrations are given, which are not 
a necossaij deduction from the' definition in the 
enacting part, and wherever this is the case, it obvi- 
ously follows, that the illustration is the law which 
must bo taken as the guiding rule. For instance, the 
important distinction between the English and In- 
dian law of cheating is, that under the former sys- 
tem the pretence must relate to an existing facf , 
under the latter it may refer to an intention as to a 
future fact. This distinction is certainly not dedu- 
cible by nccma/’y inference from s. 415, and only 
for illustrations (f) and (y) most lawyci's would pro- 
bably be disposed to maintain the rule laid down in 
England. These illustrations, then, practically con- 
stitute so much of the law upon the point as is new. 

Again, there are other cases in which the enact- 
ing words have a very wide meaning, which the 
illustrations seen carefully intended to confine. 
For instance, ss. .30.9 and .511, which relatocto 
attempts to commit an offence, speak in the most 
general way of any act done towards the com- 
mission of the offence, whereas the illustrations point 
exclusively to illegal acts. If these illustrations are 
to be taken as limiting the acts wliich constitute an 
attempt to illegal acts, then it is plain that they 
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amount by implication to a new definition of tlie of- 
fence. If they do not, they are worse than useless ; 
they are perple^ng. 

I had originally intended to frame a complete 
body of indictments under every Section of the code, 
but" I found this would swell the work beyond the 
limits I had proposed to myself. I have therefore 
selected the Sections most likely to be in common 
use, and drawn uj) specimen forms, rather more 
specific in their statements than seems to be required 
by the Criminal Procedure Code, and somewhat less 
specific than is customary in the Supreme Court. 
I believe however that they are sufficiently full to 
bear the test of a demurrer in the latter Court, and 
I am certain that they are not too minute in 
details lor use in the Mofussil. 


Madras, April 1 S 61 . 


J. D. M. 
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ACT No. XLV OF 1800. 


Passed by the Legislative CorNCiL of India. 

(Received the assent of the (jOvernor-General on the 
Gth October 1860.^) 


THE INDIAN PENAL CODE. 


CEAPTES 1 


Drcamble. 

India ; Tt 


WuERKAs it is expedient to provide 
a (loucral Penal (Jode lor Britisli 
is enacted as follows : — - 


1. This Act shall bo called The Indi.vn Penal 

Code, and shall take eftect on and 
of oporatom oi the froiu tlic Ist day of May ISCl 
throughout the whole of the I'erri- 
tories which are or may become vested in IJer 
Majesty by the Statute 21 and 22 Victoria OJiapter 
10(5, entitled '' An Act for the better Government 
of India,” except the Settlement of Prince of Wales’ 
Island, Singapore, and Malacca. 

2. Every person shall be liable to punishment 

, . , ^ , under this Code and not otherwise 

offences committed tor cvcry act OT omissiOD Contrary to 
withiii_ the said provisions thereof, of which he 
sliaU be guUty witbin the eaid 
Territories on or after the said 1st day of May 1861. 


3. Any person liable, by any law passed by 
Punishment of the Govemor-General of India in 
bjond! ka Council, to be tried for an offence 
by law- may be tned Committed bcyond the limits of the 
wienn the Tern- Territories, shaU be dealt with 
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TRIAL OF OFFENCES 


according to the provisions of this Code for any 
act committed beyond the said Territories, in the 
same manner as if such act had been committed 
within the said Territories. 


4. Every servant of the Queen shall be subject 
riinishmont of fo punishiuent under this Code for 


oftcnces comraittefl 
by a servant of the 
i^ueeii within a Fo- 


every act or omission contrary to the 
provisions thereof, of which he, whilst 


reigii aiued State, in such service, shall be guilty on or 
after the said 1st day of May 1861, within the 
dominions of any Prince or State in alliance with 
the Queen, by virtue of any treaty or engagement 
heretofore entered into with the East India Com- 


pany, or which may have been or may hereafter be 
made in the name of the Queen by any Govern- 
ment of India. 


The object of this Chapter is to substitute the Penal Code for the 
existing Criminal law of India. Where the otlence is charged to have 
boon committed within the territories vested in Her Majesty, the 
party is to be liable under the Code and not othencise. This is ex- 
plicit enough. AYith regard to oilences committed beyond those ter- 
ritories the Code is less clear. Section 3 enacts that where a person 
might, by virtue of any Act of the Legislative Council of Calcutta, be 
tried in Eritish India for an oflence committed out of British India, 
he is to be dealt with according to tliis Code. Section 4 contains 
a similar provision as to servants of the Queen w ho commit offences 
within the dominions of allied princes. But neither of these Sec- 
tions covers an equally important class of cases, that, namely, of 
persons who are not servants of the Queen, and who are tria- 
l)le ill British India, not by virtue of any Act of the Legisla- 
tive Council, but under Act of Parliament. These w^ould seem to 
be still left under the old law, which would in general be the Eng- 
lish ('riniinal Law. On the other hand by Section 40 of Chapter IJ. 
the word “ offence” is made to denote “ a thing made punishable 
by this Code,” as if no other law was under any cireumstanees to be 
referred to. It seems difficult to understand why the restrictive 
words “ by virtue of any Act of the Legislative Council of Cal- 
cutta” were introduced. 


I shall now point out the law which governs the trial of of- 
fences committed beyond the limits of British India. 

Section 4 constitutes one class of cases. Upon this it is neces- 
sary oiiiv to refer to Section 14 of Chapter II, which defines the 
WO’ Is ‘‘ Servant of the Queen.” 
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Act 1 of 1849 provides that 

** All Bubjects of the British Government, and also all persona in the 
Civil or Military service of the said Government, while actually in su(jh 
service, and for six months afterwards, and also all jMjrsons who shall 
have dwelt for six months within the British territories under the Go* 
vernment of the East India Company, subject to the laws of the said 
territories, who shall be apprehended within the said territories, or 
delivered into the custoily of a Magistrate within the said territories, 
shall be amenable to law for all offences committed by them within 
the territories of any foreign Prince or State ; and may be bailed or 
committed for trial, on the like evidence as would warrant their 
being held to bail or committed for the same offence, if it had l>cen 
committed within the British territories.” (See also 26 Geo. III. c. 
57. 8. 29.) 

Act 7 of 1854 provides for the apprehension and d(tlivery up to 
justice of all persons, whether subjects of the British or of any 
foreign Government, who shall take refuge or be found in any part 
of British India, and be charged with having been guilty of heinous 
offences in any part of the dominions of Her Majesty, or in the 
territories of any foreign Prince or State. Where the jiersoii is triable 
under Act 1 of 1849 the Courts in India may be directed by the 
Government to deal with the case. (s. 14.) Wliere there is no juris- 
diction under that Act, he is then to be delivered over to the auiliority, 
wh(4her British or foreign, at wliose requisition he has been appre- 
hended. (s. 14.) This Act only applies where the person is charged 
with h(*,inous offences as defiii(‘,d in ss. 21, 22, or witli offences 
made the subject of an extradition treaty, (s. 23.) Nor can indepen- 
dent action be taken liy any Indian Magistrate of his own accord. 
He must be put in motion by an express reejuisition from the ])roper 
authority, and that requisition must be sanctioned by the order of 
a Secretary to Goveriiraent. (ss. 1, 2.) 

Stat. 18 & 19, Viet. c. 91, s. 21, provides that 

“If any person lieing a British subject, charged with having <’OTn- 
mitted any crime or offence on board any British Ship on the high 
Seas, or in any foreign port or harbour, or if any person not being 
a British subject, charged with having committed any crime or oflence 
on board any British Ship on the hi^ Seas, is found within the juris- 
diction of any Court of Justice in Her Majesty’s dominions which 
would have had cognisance of such crime or offence, if committed w^ith- 
in the limits of its ordinary jurisdiction, such Court shall liave juris- 
diction to hear and try the case as if such crime or offence had been 
committed within such limits.” 

The first question upon this Act is as to the meaning of the 
words “ British Subject.” These words have got two pcrfec'tly dis- 
tinct meanings. One is a person who owes allegiance to the British 
Crown, by birth or naturalisation. (Bog. i’. Maiming, 2 (L & K.. 900.) 
The other is the legitimate offspring of an English father or mother. 
The latter is the sense in which the words are used wliere the 
exclusive jurisdiction of the Supreme Courts in India is concerned. 
The former I conceive to be the meaning in the Statute quob'd. It 
will be observed that the Act is an amendment of the Merchant Shipping 
Act, which applies generally to every part of the British dominions. 
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It sorms clear that the Avord Uriti^h wlien cjualifyiiig must mp«ui 
the same thini; as it does when (jnalifyiiig ship, and in e/iilier ease 
must be takiMi simply as opposed to foreign Aeeonliii^ly upon 
the eonstructioii of another Criminal Statute, 9 (u'o. iv (*. dJ, s. 7, 
the words llis Majesty’s subject, and British subject, were treated 
by th(i t’onrt as synonymous terms, in (lealimif with a native of 
Malta. (Rei^. r. Azzopardi, 1 C. & K. 203-207. Sec too lle^. /*. 
Mannirujf 2 C. & K. 900)- Tlui restricted meaning of the term 
would become important for the first time when tluMpiestion arose’, 
what (Vmrt in India w^as to try the prisoner? for mslanec’, snp])ose 
an Km>lish sailor and a JMalabar cooly returning from the West 
Itidii's join in robbing- a ])assenpfer on board the ship while it i.*. 
in a foreign port and are arrested when they reaeli India, both 
w'ould bi* amenable to the jurisdiction of the Jndian (k)urts as 
being in tlie general sense llritish subjects. But the Knghshman, 
as be,ing a British subject in the restricted sense, could only la; 
tri(;d Ix’fore the Supreme (’ourt, wdiile the cooly might be tried by 
any ('oiirt in the Mofus>,il wi(hin wdiose jiirisdiclion he was fomui, 
provided it was capable of taking cognisam^c of theft. 

A prisoiK’r is “ found within the jurisdiction'’ undfT the meaning 
of this Statute, when he is actually jiresi’nl there, whether lu’ came 
vohint.irily, or w^as brought by force, and mam the fact of Ins liaving 
been illegally put on board the ship where he committed the criuK’, 
makes no dilferenee in tln‘ criminality of tin' ael, or the jiiris- 
dietiou of the Court to try it. (R(‘g. c Bopi'/, 27 Jj. J. M C. 4S.) 

The SupreuK’ C’ourts in India have always had an Admiralty 
junsdietion by virtue of their respedivi’ Chartisrs, and under oo 
(leo. I [I. c. l.of), s, JIO, wdiich, after riuating a doubt wdiether 
tin; Admiralty jurisdiction extemh’d to any pi’rsons but those W'ho 
waire amenable to tlum* ordinary jurisdidiori, enacted, 

“ I’hat it shall and may be law’fnl for JTis Majesty’s (Courts at (Calcutta, 
Madras and Bombay, exercising Adnnrahty junsdietion, to take cogni- 
sance of all crimes ]>erpctrated on the high seas l)y any person oi persons 
wliatsoever, m as full and ample a manner, as any other Court of Ad- 
miralty j urisdiction. ” 

I'dl lately the Mofussil Courts have had no similar jurisdiction. 
Now hy the combined effect of 12 k 13 A’ict. c. 9 ami 23 ^ 
24 Vn't. c. it is (‘iiacted that if any pi’rson in British India 
.shall be charged with the commission of any tn’ason, ])in.cy, fe- 
lony, robbery, murder, conspiracy or other offence, of wdiat nature 
soewer, eommilted upon the sea, or in any havi’ii, river, creek or 
place where the Admir.il has powiT, authority or jurisdiction, then all 
magistrates, &c. in British Jiidia shall have thi' same junsdietion 
as they would have had, if the oficnre had been eoinimthd wo'thin 
the. limits of their local jurisdiction. But where the person a(‘(‘used 
has the privilege of being tried by the Supreme Court alone, the 
privilege is preserved to him. 

Admiral! y jurisdiction is entirely confined to the water. No 
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crime committed on land comes within its cognisance. It applies 
in the following instances. 

1. To all Subjects of the Queen who commit any offence upon 

the high Seas, or in any port, creek or river, of a tidal charac- 
ter, which may be considered as merely an extension of the Sea. 
Where an English Sailor was charged with stealing tea out of a 
vessel which lay in the river at Wampu in China, twenty or thirty 
miles from the Sea, it was held that the Central Criminal Court 
in London, which exercises Admiralty functions, had jurisdiction 
over the offence, though no evidence was offered to show whether 
the tide flowed where the vessel lay ; “ the place being one where 
great ships go.'* (R. v. Allen 1 Mood. C. C. 494, Reg. v. Bruce. 

3 Leach, 1098.) 

2. To all persons, whether Subjects or foreigners, who com- 
mit any offence upon the high Seas, on board a Britisli ship, 
or a Ship lawfully in British possession, as for instance a prize 
of war. (Reg. v. Serva. 2 C. & K. 53. 1 Phill. Int. L : 377.) 

3. Where the offence is committed by a foreigner upon a 
British Subject in a foreign port or harbour, the Admiralty liave 
no jurisdiction ; unless perhaps in cases where the crime took 
place on a British ship of war, for every ship of war is con- 
sidered as national tenitory, wherever it goes. (1 Phill. Int. L. 
366.) But a merchant vessel within three miles of a foreign 
shore becomes subject to foreign jurisdiction. (Ibid. 373.) It 
will be obsen^ed that 18 & 19 Viet. c. 91, s. 21 gives no juris- 
diction over foreigners where the offence has been committed in 
a foreign harbour. 

4. AU cases of piracy, by whomsoever and wherever commit- 
ted, are within Admiralty jurisdiction, for pirates are common ene- 
mies, and may be tried wherever they are found. (1 Phill. liif. 
L. 379.) 

“Piracy is an assault upon vessels navigated on the high Seas, com- 
mitted Animo furandiy whether the robbery or depredation be etFeoted 
or not, and whether or not it be accompanied by murder or personal 
violence.” (Ibid.) 

And where the ships were not seized upon the high Seas, but 
were, carried away and navigated by the very persons who origin- 
ally seized them, Dr. Lushington laid it down, that the possession 
at Sea was a piratical possession, and the carrying away the Ships 
on the high Seas were piratical acts. (Case of the Magellan Pi- 
rates. 1 Phill. Int. L. 391.) So also it is piracy, where persons 
who have lawfully entered a ship, as passengers, crew or other- 
wise, afterwards feloniously carry and sail away with the ship it- 
self, or take away any merchandise, or goods, tackle, apparel or 
furniture out of it, thereby putting the Master of such ship and 
his company in fear, (per Sir Leolinc Jenkins. 1 Pliill. Int, 
L. 384.) 
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It will be seen that the Acts and Statutes just referred to gOTem 

two distinct cases ; first, crimes committed on land, out of Bri- 
tish territories ; secondly, crimes committed on the Seas all over 

the world. But there is a third case which may arise ; viz., 

where a crime is committed inland, within the territories, but 
in a place where no Court has jurisdiction. In such a ease the 
criminal may escape altogether. In a recent case, some Burmese, 
native subjects of the Crown, were indicted before the Supreme 
Court of Calcutta for a murder committed on some uninhabited 
islands in the Bay of Bengal. Under 9 Geo. iv. c. 74. s. 66, 
where a person has been wounded within the limits of the Charter, 
and has died without those limits, or vice versa, 

** Every offence oomihitted in respect of such case, may be dealt with 
by any of His Majesty's Courts of Justice within the British terri- 
tories under the Government of the East India Company, in the same 
manner in all respects as if such offence had been wholly com- 
mitted within the jurisdiction of the Court within the jurisdiction of 
which such offender shall be apprehended or be in custody.” 

After conviction, it was held by the Privy Council that the 
prisoners must be released, since the Supreme Court had no 
jurisdiction either over the place where, or over the persons by 
whom the crime was perpetrated. The object of the Statute 
was held to be 

** Only to apply the law which had been lately enacted in England, 
as to an offence partly committed in one part and complete in 
another, to the East Indies, and not to make a new enactment 
rendering persons liable for a complete offence who would not have 
been liable before.” (Nga Hoong the Queen. 7 Moo. I. A. 72. 108. 

fortiori : there is no jurisdiction, where the blow is inflicted 
by one foreigner upon another foreigner, on board a foreign vessel, 
though the death occurs, and the prisoner is in custody within 
the jurisdiction. (Beg t?. Lewis, 26 L. J. M. C. 104.) 


5. Nothing in this Act is intended to repeal, 
vary, suspend, or affect any of the 
to ^ affeS^ provisions of the Statute 3 and 4 
this Act vVilham IV Chapter 85, or of any 

Act of Parliament passed after that Statute in any 
■wise affecting the East India Company, or' the 
said Territories, or the inhabitants thereof, or any 
of the provisions of any Act for punishing mutiny 
and desertion of Officers and Soldiers in the service 
of Her Majesty or of the East India Company, 
or of any Act for the Government of the Indian 
Navy, or of any special or local law. 

It may be useful to append a list of some of the principal Acts which 
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will still remain in force under this Section. The list does not profess 
to be exhaustive. 

AbkabeE; Bengal Act 21 of 1866. 23 of 1860. 

„ Madras „ 19 of 1862. 

Army and Ammunition, „ 31 of 1860. 

Army, tampering with, „ 14 of 1849. 

„ Mutiny in Native, „ 26 of 1857. 

„ Mutiny and desertion in European, serving in India. 20 k 21 
Viet. c. 66, Act 11 of 1866. 

„ Mutiny and desertion. Her Majesty’s Forces. 23 Viet. c. 9 
(a new Act is passed each year.) 

Articles op War, for Native troops, Acts amending, Act 36 of 1850 ; 

3 of 1854 ; 10 of 1856 ; 32 of 1857. 

Boats, Act 4 of 1842. 

Breaches op Contract, by artificers. Act 13 of 1869. 

Cattle Killing, Bengal, Act 4 of 1856. 

Coin, 16 k 17 Viet. c. 48. 

Conservancy op Towns, Act 14 of 1856. 

Courts Martial, 7 Viet. c. 18. 

Crimping, Act 24 of 1852. 

Escape prom Gaol, Act 17 of 1860. 

Income Tax, Act 32 of 1860. 

India, Government of, 21 k 22 Viet. c. 106. 

„ „ 22 23 Viet. c. 41. 

Insolvency, 11 Viet. c. 21. 

Lottery, Act 5 of 1844. 

Malabar, Moplah outiages, Act 20 of 1859. 

„ ottensive weapons in. Act 24 of 1854. 

Marines, Royal, 23 Viet. c. 10. 

Marriages in India, 14 & 16 Viet. c. 40. 

Merchant Shipping, 17 & 18 Viet, c, 104 
„ 18 k 19 Viet. c. 91. 

Navy, Royal, 23 k 24 Viet. c. 123. 

„ tampering with. Act 14 of 1849. 

„ Indian, desertion from, Act 3 of 1855. 

Passengers, in Ships, 15 k 16 Viet. c. 44. 

„ „ 16 k 17 Viet. c. 84. 

„ „ Acts 1 of 1857 ; 21 of 1858 ; 2 of 1860. 

Petty Offences, Madras, Acts 21 of 1839 ; 3 of 1842. 

9 ) „ Madras and Bombay, Act 1 of 1853. 

POUCE, Towns, Act 13 of 1856. 

„ Madras, Act 24 of 1869. 

„ Bengal. 

Ports, Act 22 of 1865. 

Post Office, Act 17 of 1854. 

Railway, Act 18 of 1854. 

Stamps, Act 36 of 1860. 

State offences, Act 11 of 1867. 

„ prisoners, „ 3 of 1858. 

Telegraph, Act 34 of 1864. 

The words ‘^spedal” and "local law” are defined byss. 41, 42 of 
Chap. II. 
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DEFINITION OF TERMS USED. 


OHAPTEB n. 

GENERAL EXPLANATIONS. 

(). Throughout this Code every definition of an 
Definitions in the offeiice, everj penal provision, and 
every illustration of every such de- 
ceptions. finition or peijal provision, shall be 

understood subject to the exceptions contained in 
the Chapter entitled “ General Exceptions,” though 
those exceptions are not repeated in such defi- 
nition, penal provision, or illustration. 

lllifsfrations. 

(a ) The Sections, in this Code, which contain definitions of of- 
fences, do not express that a child under seven years of age can- 
not commit such offences ; but the definitions are to be understood 
subject to the general exception which provides that nothing shall 
be an offence which is done by a child under seven years of age. 

(h) A, a Police Officer, without warrant, apprehends Z, who has 
committed murder. Here A is not guilty of the offence of wrong- 
ful confinement ; for he was bound by law to apprehend Z, and 
therefore the case falls within the general exception which pro- 
vides that “ nothing is an offence which is done by a person who 
is bound by law to do it.’" 

Expression once 7. Every expression which is ex- 
expWned is tised plained in any part of this Code, is 
throughout the Hsed HI every part ot this Code m 
conformity with the explanation. 

8. The pronoun “ he’’ and its deri- 
Gender. vatives are used of any person, whe- 

ther male or female. 

9. Unless the contrary appears from the context, 

words importing the singular number 
Number. include the plural number, and words 

importing the plural number include 
the singular number, 

10. The word “ man” denotes a male human be- 

ing of any age : the word “ woman” 
“ Woman.” denotes a female human being of any 

age. 
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11. The word “person” includes 
“Person.” any Company or Association or body 

of persons, whether incorporated or 
not. 

12. The word “public” includes 
“Public." any class of the public or any com- 
munity. 

13. The word “ Queen” denotes the Sovereign for 
, the time being of the U nited Kingdom 

ueen. Great Britain and Ireland. 


14. The words “ servant of the Queen” denote 

all officers or servants continued, ap- 
Queo^^”** pointed, or employed in India by or 
under the authority of the said Statute 
21 and 22 Victoria Chapter 106, entitled “An Act 
for the better Government of India,” or by or under 
the authority of the Government of India or any 
Government. 

1 5. The words “ British India” denote the Terri- 
_ . . . ^ ,. „ tories which are or may become vested 

ntis n . Majesty by the said Statute 21 

and 22 Victoria, Chapter 106, entitled “ An Act for 
the better Government of India,” except the Settle- 
ment of Prince of Wales’ Island, Singapore, and Ma- 
lacca. 

16. The words “Government of India” denote 

the Governor-General of India in 
Council, or, during the absence of the 
Governor-General of India from his 
Council, the President in Council, or the Governor- 
General of India alone as regards the powers which 
may be lawfully exercised by them or him respec- 
tively. 


ct 


17. The word “ Government” denotes the person 
„ ^ „ or persons authorized by law to ad- 

minister executive Government in 


any part of British India. 


2 
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18. The word “ Presidency” denotes the Ter- 

^ ritories subiect to the Government 

“Presidency.” « -n • j 

of a Presidency. 

19. The word “Judge” denotes not only every 

“ Judire ” person who is officially designated as a 

Judge, but also every person who is 
empowered by law to give, in any legal proceeding, 
civil or criminal, a definitive judgment, or a judg- 
ment which, if not appealed against, would be defi- 
nitive, or a judgment which, if confirmed by some 
other authority, would be definitive, or who is one 
of a body of persons, which body of persons is em- 
powered by law to give such a judgment. 

Illustraiions. 

(a) A Colleotor exercising jurisdiction in a suit under Act X of 
1859, is a Judge. 

((5) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power to sentence to fine or imprisonment, with or with- 
out appeal, is a Judge. 

(c) A Member of a Punchayet which has power, under Regula- 
tion VII. 1816 of the Madras Code, to try and determine suits, is a 
Judge. 

(5) A Magistrate exercising jurisdiction in respect of a charge on 
which he ha» power only to oominit for trial to another Court, is not 
a Judge. 

20. The words “ Court of Justice” denote a 

J udge who is empowered by law to act 
judicially alone, or a body of Judges 
which is empowered by law to act 
judicially as a body, when such Judge or body of 
Judges is acting judicially. 

Ulmtration, 

A Punchayet acting under Regulation VTI. 1816 of the Madras 
Code, having power to try and determine suits, is a Court of Justice. 

21. The words “ public servant” denote a person 

» Public Servaui- filing Under any of the descriptions 
heiemafter following, namely : — 

First. Every covenanted servant of the Queen ; 

Second. Every Commissioned Officer in the Mi- 
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litary or Naval Forces of the Queen while serving 
under the Government of India, or any Government ; 

Third. Every Judge ; 

Fourdu Every Officer of a Court of Justice 
whose duty it is, as such Officer, to investigate or 
report on any matter of law or fact, or to make, au- 
thenticate, or keep any document, or to take charge 
or dispose of any property, or to execute any judicial 
process, or to administer any oath, or to interpret, or 
to preserve order in the Court, and every person 
specially authorized by a Court of Justice to per- 
form any of such duties ; 

Fifth. Every Juryman, assessor, or member of 
a Punchayet assisting a Court of Justice or public 
servant ; 

Sixth. Every Arbitrator or other person to whom 
any cause or matter has been referred for decision 
or report by any Court of J ustice, or by any other 
competent public authority ; 

Seventh. Every person who holds any office by 
virtue of which he is empowered to place or keep any 
person in confinement ; 

Eighth. Every Officer of Government whose duty 
it is, as such Officer, to prevent offences, to give in- 
formation of offences, to bring offenders to justice, or 
to protect the public health, safety, or convenience ; 

Ninth. Every Officer whose duty it is, as such 
Officer, to take, receive, keep, or expend any property 
on behalf of Government, or to make any survey, 
assessment, or contract on behalf of Government, or 
to execute any revenue process, or to investigate, or 
to report, on ai^ matter affecting the pecuniary in- 
terests of Government, or to make, authenticate, or 
keep any document relating to the pecuniary inter- 
ests of Government, or to prevent the infraction of 
any law for the protection of the pecuniary interests- 
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of Government, and every Officer in the service or pay 
of Government, or remunerated by fees or commis^ 
sion for the performance of any public duty ; 

Tenth. Every Officer whose duty it is, as such Offi- 
cer, to take, receive, keep, or expend any pfi^erty, to 
make any survey or assessment, or to levy any rate or 
for any secular common purpose of any village, 
town, or district, or to make, authenticate, or keep 
any document for the ascertaining of the rights of the 
people of any village, town, or district. 

Illustration. 


A Municipal Commissioner is a public servant. 

Explanation 1 . Persons falling under any of tlie 
above descriptions are public servants, whether ap- 
pointed by the Government or not. 

Explanation 2. Wherever the words “ public 
servant” occur, they shall be understood of every per- 
son who is in actual possession of the situation of a 

5 )ublic servant, whatever legal defect there may be in 
lis right to hold that situation. 

22. The words “moveable property” are intended 
to include corporeal property of every 
description, except land and things at- 
tached to the earth, or permanently 
fastened to any thing which is attached to the earth. 


23. “ Wrongful gain” is gain by unlawful means 

^ , . „ of property to which the person gain- 
ing is not legally entitled 


“ Wrongful loss” is the loss by unlawful means of 

full >> property to which the person losing it 
rong OSS. legally entitled. 

A person is said to gain wrongfully when such per- 
_e , . 1 . son retains wronmuUy, as well as when 
includes wrongful such person acquuTes wrongfully. A 
retention of proper- person is Said to lose WTongfully when 
such person is wrongfully kept out of 
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“ Wrongful loss” property, as well as when such 
'upt person is wrongfully deprivdl of pro- 

out oT property. pcrty. 


24. Whoever does any thing with the intention 
of causing wrongful gain to one person, 
“ Dishonestly.” or wrongful loss to another person, is 
said to do that thing “ dishonestly.” 


25. A person is said to do a thing fraudulently 
if he does that thing with intent to 


‘ Fraudulently.” 


defraud, but not otherwise. 


26. 

“ Reason 
lieve.” 


A person is said to have “ reason to be- 
lieve” a thing, if ho has sufficient 
° cause to believe that thing, but not 
otherwise. 


27. When property is in the possession of a per- 
son’s wife, clerk, or servant, on ac- 
Property in pos- count of that person, it is in that per- 

session of wife, , • ••■i . 

clerk, or servant SOU s possessiou withiii the meaning 

of this Code. 


Explanation . — A person employed temporarily 
or on a particular occasion in the capacity of a clerk 
or servant, is a clerk or servant within the meaning 
of this Section. 

28. A person is said to “ counterfeit,” who causes 
„ x „ oiie thing to resemble another thing, 

intending by means of thatresemblance 
to practice deception, or knowing it to be likely that 
deception will thereby be practised. 

Explanation . — It is not essential to counterfeiting 
that the imitation should be exact. 


“Document” 


29. The word “ document” denotes any matter 
expressed or described upon any sub- 
stance by means of letters, figures, or 
marks, or by more than one of those means, intended 
to be used, or which may be used, as evidence of that 
matter. 
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Exfhxixation 1, It is immaterial by what means, 
or upon what substance the letters, figures, or marks 
are formed, or whether the evidence is intended for, 
or ma}’^ be used in, a Court of Justice, or not. 

Illustratiom. 

A writing expressing the terms of a contract, which may be used as 
evidence of the contract, is a document. 

A Check upon a Banker is a document. 

A Power of Attorney is a document. 

A Map or Plan which is intended to be used, or which may be used 
as c\idcnce, is a document. 

A writing containing directions or instructions is a document. 

Explanation 2. Whatever is expressed by means 
of letters, figures, or marks as explained by mercan- 
tile or other usage, shall be deemed to be expressed 
by such letters, figures, or marks within the mean- 
ing of this Section, although the same may not be 
actually expressed. 


Elmtratlon, 

A writes his name on the back of a Bill of Exchange payable to his 
order. The meaning of the endorsement, as explained by mercantile 
usage, is that the Bill is to be paid to the holder. The endorsement is 
a document, and must be construed in the same manner as if the words 
“ pay to the holder,*’ or words to that effect, had been written over the 
signature. 

30. The words "valuable security” denote a 
document which is, or purports to be. 

Valuable Beou- ^ document Whereby any legal right 

is created, extended, transferred, re- 
stricted, extinguished, or released, or whereby any 
person acknowledges that he lies under legal liability, 
or has not a certain legal right. 

Illustration, 

A writes his name on the back of a Bill of Exchange. As the effect 
of this endorsement is to transfer the right to the Bill to any person 
who may become the lawful holder of it, the endorsement is a valuable 
security.’^ 

“AWiiL” " a will” denote any 

testamentary document. 

32. In every part of this Code, except where a 
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w 1 contrary intention appears from the 

to acts include ulo- context, words wuich reicr to acts 
gal omissions. done extend also to illegal omissions. 

33. The word '' act” denotes as 
‘‘Ombsion.” "w^cll a series of acts as a single act : 

the word “ omission” denotes as well 
a series of omissions as a single omission. 

„ ^ , , 34. When a criminal act is done 

Each of freveral t i i i? i 

Iversons liable for an by Several persons, each ot such 

act done by all in persons is liable for that act in the 

done by him alone. Same manner as it the act were done 

by him alone. 

35. Whenever an act, which is criminal only by 

^ reason of its being done with a crimi- 
is criminal by reason nai knowledge or intention, IS done 
with* ^"criminal Several persons, each of such 
knowledge or inten- persous who joixis in the act with such 
knowledge or intention, is liable for 
the act in the same manner as if the act were done 
by him alone with that knowledge or intention. 

36. Wherever the causing of a certain effect, or 

, an attempt to cause that effect, by an 
ly by act and partly act or by an ouiission, IS an offence, 
by omisBion. jt ig to be Understood that the causing 

of that effect partly by an act and partly by an omis- 
sion is the same offence. 

Elustration, 

A intentionally causes Z*s death, partly by illegally omitting to give Z 
food, and partly by beating Z. A has committed murder. 

37 . When an offence is committed by means of 

_ ... several acts, whoever intentionally co- 

Co-operation by , • . i , 

doing one of several Operates in the COmmiSSlOH 01 that 

“ offence by doing any one of those acts, 
either singly or jointly with any other 
person, commits that offence. 

Illustrations, 

(«) A and B agree to murder Z by severally, and at different times, 
giving him small doses of poison. A and B administer the poison ao- 
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cording to the agreement with intent to murder Z. Z dies from the 
effects of the seveiiJ of poison so administered to him. Here A 
and B intentionaily co-operate in the commission of murder, and as each 
of them does an act by which the death is caused, they are both guilty 
of the offence though their acts are separate. 

(b) A and B are joint Jailors, and as such have the charge of Z, a 
prisoner, alternately for six hours at a time. A and B, intending to 
clause Z*s death, knowingly co-operate in causing that effect by illegally 
omitting, each during the time of his attendance, to furnish Z with food 
supplied to them for that purpose. Z dies of himger. Both A and B 
are guilty of the murder of Z. 

(c) A, a Jailor, has the charge of Z, a prisoner. A, intending to 
cause Z’s death, illegally omits to supply Z with food ; in consequence 
of which Z is much reduced in stren^h, but the starvation is not suffi- 
cient to cause his death. A is dismissed from his office, and B succeeds 
him. B, without collusion or co-operation with A, illegally omits to 
supply Zwith food, knowing that he is likely thereby to cause Z’s death. 
Z dies of hunger. B is guilty of murder ; but as A did not co-operate 
with B, A is guilty only of an attempt to commit murder. 

38. Where several persons are en- 
gaged or Concerned in the commission 
mission of a crmi- of ^ criminal act, they may be guUty 
of^^ffarent offence^ of dilFerent offences by means of that 
act. 


ElustratioJi, 

A attacks Z under such circumstances of grave provocation that his 
killing of Z would be only culpable homicide not amounting to murder. 
B, having ill-will towards Z, and intending to kill him, and not having 
been subject to the provocation, assists A in killing Z. Here, though 
A and B are both engaged in causing Z’s death, B is guilty of murder, 
and A is guilty only of culpable homicide. 

39. A person is said to cause an effect “ volunta- 
„ rily,” when he causes it by means 

“ Voiuntari y. thereby he intended to cause it, or 

by means which, at the time of employing those 
means, he knew or had reason to believe to be likely 
to cause it. 


Uluitration. 

. sets fire, by night, to an inhabited house in a large town, for the 
^gopose of facilitating a robbery, and thus causes the death of a person. 
Here, A may not have intend^ to cause death, and may even be 
sorry that death has been caused by his act : yet if he knew that he 
was likely to cause death, he has caused death voluntarily. 

40. The word “offence” denotes a 
thing made punishable by this Code. 


Offence.’ 
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‘ Special Law. 


“Local Law.” 


41. A ‘‘ special law” is a law ap- 
plicable to a particular subject. 

42. A “ local law” is a law appli- 
cable only to a particular part of Bri- 
tish India. 


43. The word “ illegal” is applicable to every 

thing which is an offence, or which is 
“ ilegaUy bound to prohibited by law, or which furnishes 
'1® ” ground for a civil action : and a per- 

son is said to be “ legally bound to 
do” whatever it is illegal in him to omit. 

44. The word “injury” denotes any harm what- 

. „ ever illegally caused to any person, 

^ ^ ’ in body, mind, reputation, or property . 

45. The word “ life” denotes the life of a human 

„ being, unless the contrary appears 

from the context. 

46. The word “ death” denotes the death of a 
human being, unless the contrary ap- 
pears from the context. 


‘ Death.” 


‘ Auimah’' 


47. The word “ animal” denotes 
any living creature, other than a 


human being 


48. The word “ vessel” denotes any thing made 

“ v’essei ” conveyance by water of human 

beings, or of property. 

49. Wherever the word “ year” or the word 

“ Year ” used, it is to be under- 

stood that the year or the month is to 

be reckoned according to the British Calendar. 

50. The word “ Section” denotes one of those 

“ Section ” portions of a Chapter of this Code 

which are distinguished by prefixed 
numeral figures. 
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51. The word “ oath” includes a solemn affirma- 

“ Oath.” substituted by law for an oath, 

“ and any declaration required or autho- 

rized by law to be made before a public servant, 
or to be used for the purpose of proof, whether in a 
Court of Justice or not. 

52. Nothing is said to be done or believed in 
“ Good faith.” good faith, which is done or believed 

° without due care and attention. 

CHAPTER III. 

OF PUNISHMENTS. 

‘‘Punishment.” punishments to which 

onenders are liable under the provi- 
sions of this Code are — 

First, — Death ; 

Secondly, — ^Transportation ; 

Thirdly, — Penal servitude ; 

Fourthly, — Imprisonment, which is of two des- 
criptions, namely : 

(1.) Eigorous, that is, with hard labor. 

(2.) Simple. 

Fifthly, — Forfeiture of property. 

Sixthly, — Fine. 

54. In every case in which sentence of death shall 
have been passed, tlie Government of 
seftenS otd^V* India or the Government of the place 
within which the offender shall have 
been sentenced may, without the consent of the offen- 
der, commute the punishment for any other punish- 
ment provided by this Code. 
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55, In every case in which sentence of transpor- 
^ . .. i. tation for life shall have been passed, 

sentence of trans- the Government 01 Xndia, or the Go- 
i)ortatiQn for life, yernment of the place within which 
the offender shall have been sentenced may, without 
the consent of the offender, commute the punishment 
for imprisonment of either description for a term not 
exceeding fourteen years. 


56. Whenever any person being a European or 
American is convicted of an offence 
Enropeana and punishable undcr this Code with trans- 
sentenced to penal portation, the Court Shall Sentence 
tonsyortatfon^'^ ofieiidor to penal servitude, in- 

stead of transportation, according to 
the provisions of Act XXIV of 1855. 


57. In calculating fractions of terms of punish- 
ment, transportation for life shall be 
ofpunir^ent^™* reckoned as equivalent to transporta- 
tion for twenty years. 


58. In every case in which a sentence of trans- 

K ortation is passed, the offender, until 
e is transported, shall be dealt with 
in the same manner as if sentenced to 
rigorous imprisonment, and shall be 
held to have been undergoing his 
sentence of transportation during the term of his im- 
prisonment. 


Offendcns senten- 
ced to transporta- 
tion how to lie dealt 
with until transpor- 
tation. 


59. In every case in which an offender is puni.sh- 
^ ^ able with imprisonment for a term of 

In what cases ^ i v i n i 

transportation may seven jears or upwardS; it shall be 

be awaked insW competent to the Court which sen- 
tences such offender, instead of award- 
ing sentence of imprisonment, to sentence the offen- 
der to transportation for a term not less than seven 
years, and not exceeding the term for which by this 
Code such offender is liable to imprisonment. 


60. In every case in which an offender is punish- 
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able witb imprisonment which may be 
of either description, it shall be com- 
petent to the Court which sentences 
such offender to direct in the sentence 
that such imprisonment shall be wholly 
rigorous, or that such imprisonment shall be wholly 
simple, or that any part of such imprisonment shall 
be rigorous and the rest simple. 


Sentence may be 
(in certain cases 
of imprisonment) 
wholly or partly 
rigorous or simple. 


61. In every case in which a person is convicted 
of an offence for which he is liable to 
feitSfoTpro^rty! forfeiture of all his property, the offp- 
der shall be incapable of acquiring 
any property, except for the benefit of Government, 
until he shall have undergone the punishment avrard- 
ed, or the punishment to which it shall have been 
commuted, or until he shall have been pardoned. 


Ulmtration, 

A being convicted of waging war against the Gbvernnient of India 
is liable to forfeiture of all his property. After the sentence, and whilst 
the same is in force, A’s father dies, leaving an estate which but for 
the forfeiture, would become the property of A. The estate becomes 
the property of Government. 

The effect of this Section is to combine, for the benefit of the Crown, 
the English doctrines of forfeiture and escheat. Forfeiture only 
took place in reference to property vested in the criminal at the time. 

“ But the law of escheat pursued the matter still farther. For the blood of 
the teuant liKjing utterly corrupted and extinguished, it followed, not only 
that all that he then had should escheat from him, but also that he should he 
incapable of inheriting anything for the future. This may farther illustrate 
the distinction between forfeiture and escheat. If therefore, a father were 
seized in fee, and the sou committed treason and was attainted, and then 
the father died, here the land would escheat to the lord ; because the son, 
by the corruption of his blood, was incapable to be heir, and there could be 
no other heir during his life ; but nothing would be forfeited to the king, 
for the son never had any interest in the lands to forfeit.” (1 Steph. Com. 41».) 

Undet the above Section the son would have taken the lands, but 
onipipr % second of time, in order to pass them on to the Crown. 

It may be necessary to observe that a party who labours under for- 
feiture, stands in the way of the descent of property to others, just as 
if he were not subject to any such incapacity. 

And therefore, according to English law, the attainder of an elder 
son would intercept the rights of a younger son. And of all other 
collateral relations, who could only take after him. If therefore he 
could not take for himself, and they could not take in consequence of 
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Ids blocking up tbe way, the estate necessarily escheated. (1 Steph. 
Com. 4?20.) But it may well be questioned whether this would be 
the case with Hindus, where the sons take, not after but along with 
the father, as his co-heirs. It is to be observed loo, that forfeiture 
under the Code has not the effect of corrupting the blood, and ex- 
tinguishing its power of transmitting inheritable rights. The moment 
the sentence has expired, tlie stream of inheritance flows on unimped- 
ed. It is only the personal rights of the convict which are trans- 
ferred to Government, by a sort of statutary conveyance, but I con- 
ceive that Government takes nothing which he could not have assigned 
away. And so it was by English law, that the attainder of the ancestor 
did not prevent the descent of an estate entailed upon his issue, be- 
cause they claimed not from him, but by virtue of the previous gift to 
themselves as his children. (Williams, 11. P., 49.) 

In cases where the crime does not specifically carry with it a for- 
feiture, there may be an express declaration of forfeiture by the Court 
under the succeeding sentence. This declaration must I imagine form 
part of the sentence, and bo made at the time it is announced. 


62. Whenever any person is convicted of an 
Forfeiture of pro- offence punishable with death, the 
perty in respect of Court naay adjudge that all his pro- 
»bk ‘^wTth ^XtK perty, moveable and immoveable, shall 
transportation, or be forfeited to Government ; and 
imprisonment. whenever any person shall be convict- 
ed of any offence for which he shall be transjjorted, 
or sentenced to imprisonment for a term of seven 
years or upwards, the Court may adjudge that the 
rents and profits of all his moveable* and immove- 
able estate during the period of his transportation or 
imprisonment, shall be forfeited to Government, sub- 
ject to such provision for his family and dependants 
as the Government may think fit to allow during 
such period. 


63. Where no sum is expressed to which a fine 
may extend, the amount of fine to 
moun o ne. offender is hable is unlimit- 

ed, but shall not be excessive. 


64. In every case in which an offender is senten- 

Sentenoe of im competent to 

priBonment in de- the Court which Sentences such offen- 
Wt of payment of der to direct by the sentence that, in 
default of payment of the fine, the 



22 


PUNISHMENTS. 


offender shall suffer imprisonment for a certain term, 
which imiJrisonment shall be in excess of any other 
imprisonment to which he may have been sentenced, 
or to which he may be liable under a commutation 
of a sentence. 

65. The term for which the Court directs the 

, . . . . , offender to be imprisoned in default 

Limit of term of n n n i ’ll i i 

imprisonment for 01 payment 01 a fine, shall not exceed 
default in payment one-fourth of th e term of imprisonment 

offence is punish- wniCQ IS the maximum hxed for the 
able with impnson- offence, if the offence be punish- 

able with imprisonment as well as hne. 

66. The imprisonment which the Court imposes 

Pescriptionof im- default of pa,yment of a fine may be 
prisoiimentforsuch of any description to which the offen- 
efauit. have been sentenced for 

the offence. 

67. If the offence be punishable with fine only. 

Term of imprison- whicli the Court directs 

meiit for default in the offender to be imprisoned, in de- 
wSlhe ‘’IffCTol fault of payment of fine, shall not ex- 
is imnishabie with ceed the following scale, that is to say, 
fine only. term uot exceeding t wo months 

when the amount of the fine shall not exceed fifty 
Rupees, and for any term not exceeding four months 
w'hen the amount shall not exceed one hundred Ru- 
pees, and for any term not exceeding six months in 
any other case. 

, . . 68. The imprisonment which is im- 

Such impnson- r n 

ment to terminate posed in default ot payment of a hne 
Se shaU terminate whenever that fine is 

® either paid or levied by process of law. 

69. If, before the expiration of the term of im- 
•Temination of prisonment fixed in default of pay- 
such imprisonment meut, such a proportion of the fine be 
pm^rAoSitof paid or levied that the term of impri- 
Une. sonment suffered in default of pay- 
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ment, is not less than proportional to the part of the 
fine still unpaid, the imprisonment shall terminate. 


Elustraiion, 


A is sentenced to a fine of one hundred Rupees, and to four months* 
imprisonment in default of payment. Here, if seventy-five Ruj^s of 
the fine be paid or levied before the expiration of one month of the im- 
prisonment, A will be discharged as soon as the first month has exjured. 
If seventy-five Rupees be paid or levied at the time of the expiration of 
the first month, or at any latter time while A continues in impnson- 
ment, A will be immediately discharged. If fifty Rupees of the line lie 
paid or levied before the expiration of two months of the impiisonment, 
A will be discharged as soon as the two months are completed. If fifty 
Rupees be paid or levied at the time of the expiration of those two 
mouths, or at any latter time while A continues in imprisonment, A 
Will be immediately discharged. 


70. The fine, or any part thereof which remains 
unpaid, may be levied at any time 
witliin six years after the passing of 
Of at any time dur- the Sentence, and if, under the sen- 
prfsouL^nT ^ tence, the offender be liable to impri- 
sonment for a longer period than six 
years, then at any time previous to the expiration of 
n * 1 , « if , period ; and the death of the of- 

not to dixchai-gehis tender does not discharge from the lia- 
jffoiiertyfromiiabi- bUity any property which would, after 

his death,be legally liable for his debts. 


71. Wliere any thing which is an offence is made 

Limit of punish- P^rts, any of which parts is it- 

meut of offence Sell an oiience, the oiiender shall not 

S^iteriXnoel? ^>6 Punished with the punishment of 
more than one of such his offences, 
unless it be so expressly provided. 


Elustration, 

(a) A gives Z fifty strokes with a stick. Here A may have commit- 
ted the offence of voluntarily causing hurt to Z by the whole beating, 
and also by each of the blows which make the whole beating up. If A 
were hable to punishment for every blow, he might be imprisoned for 
fifty years, one for each blow. But he is liable oSy to one punishment 
for the whole beating. 

+ while A is beating Z, Y interferes, and A intentionally 

strikes Y, here, as the blow given to Y is no part of the act whereby A 
yoluntanly causes hurt to Z, A is liable to one punishment for volun- 
tarily causing hurt to Z, and to another for the blow given to Y. 
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72. lu all cases in which judgment is given that 
a persoft is guilty of one of several 
ofiences specified in the judgment, but 
that it is doubtful of which of these 
ofiences he is guilty, the offender shall 
be punished for the offence for which 
the lowest punishment is provided, if 

the same punishment is not provided for all. 

This section points to a difficulty which has hitherto been without 
remedy. An indictment may contain several counts, each charging 
a distinct offence, only one of which could have been committed ; for 
instance a simple assault, an assault with intent to wound, and an as- 
sault with intent to rape. In strict logic, no conviction ought to 
take place until the verdict can state which of the ofiences was per- 
jietrated, and if it cannot be stated whicli of them, then it cannot be 
alleged with certainty that any one of them in particular was commit- 
ted, and if so there ought to be an acquittal Juries always get out 
of the difficulty by returning a general verdict of guilty, wliicli they 
are told they may do, if they are of opinion that any offence charged 
in the indictment has been accomplished, and they cannot be asked to 
state which was effected. Now however a Judge will be authorised 
to find that the prisoner is guilty upon some one, but he is doubtful 
upon which of the counts, and the sentence will then be given as if 
he had been convicted on the least aggravated charge. 

73. Whenever any person is convicted of an of- 

fence for which under this Code the 
Court has power to sentence him to 
rigorous imprisonment, the Court 
may, by its sentence, order that the offender shall be 
kept in solitary confinement for any portion or por- 
tions of the imprisonment to which he is sentenced, 
not exceeding three months in the whole, according 
to tlie following scale, that is to say — 

A time not exceeding one month if the term of 
imprisonment shall not exceed six months. 

A time not exceeding two months if the term of 
imprisonment shall exceed six months and be less 
than a year. 

A time not exceeding three months if the term of 
imprisonment shall exceed one year. 


Punishment of a 
person found guilty 
of one of several 
offences, the jutlg- 
meut stating that 
it is doubtful of 
which. 
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74. In executing a sentence of solitary confine- 
ment, such confinement shall in no 
coafln^cnt exceed fourteen days at a time, 

with intervals between the periods of 
solitary confinement of not less duration than such 
periods ; and when the imprisonment awarded shall 
exceed three months, the solitary confinement shall 
not exceed seven days in any one month of the 
whole imprisonment awarded, with intervals between 
the periods of solitary confinement of not less dura- 
tion than such periods. 

7.^. Whoever, having been convicted of an offence 
p • 1 * f punishable under Chapter XII or 

«ousco™S;ea, after Chapter XVII of this Code with im- 
a previous c^vic- prisonment of either description for a 
punishable with term ot three years or upwards, shall 

luisonmeX"' offence punishable 

under either of those Chapters with 
‘imprisonment of either description for a term of three 
years or upwards, shall be subject for every such 
subsequent offence to transportation for life, or to 
double the amount of punishment to which he would 
otherwise have been liable for the same ; provided 
that he shall not in any case be liable to imprison- 
ment for a term exceeding ten years. 


CHAPTER IV. 

GENERAL EXCEPTIONS. 

76. Nothing is an offence which is done by a 

Act done b is, Or who by reason of 

person loistake of fact and not by reason 

W mistake of fact of & mistake of law, in good faith be- 
boundbyiaw™ ^ lievcs himself to be, bound bylaw 
to do it. 


Elitstrations, 

A, a soldier, fires on a mob by the order of his superior Officer,. 

4 
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in conformity with the commands of the law. k has committed no 
oiFonce. 

(//) A, an Officer of a Court of Justice, being ordered by that Court 
to arrest Y, and, after due inquiry, believing Z to be Y, arrests Z. A 
has committed no ofience. 

77 . Nothing is an offence which is done by a 

Act of JndRo when acting judicially in the 

when acting judi- exercise of any power which is, or which 
in good faith he believes to be, given 
to him by law. 

Tlieword ‘‘Judge” is defined by s. 19. 


78. Nothing which is done in pursuance of, or 
. , , which is warranted by the judgment 

Act done pursuant i />/-. 

to the judgment or Or Order ot a Uourt 01 J ustice, II done 
j^tioe^ * whilst such judgment or order remains 

in force, is an offence, notwithstanding 
the Court may have had no jurisdiction to pass sucii 
judgment or order, provided the person doing the act 
in good faith believes that the Court had such jurisdic- 
tion. 

The phrase “ Court of Justice” is defined by s. 20. 


79, 


Nothing is an 


Act done by a 

} >cr8on jufltified, or 
)y mistake of fact 
believing himself 
justified by law. 


offence which is done by any 
person who is justified by law, or who 
by reason of a mistake of fact and not 
by reason of a mistake of law in good 
faith believes himself to be, justified 
by law in doing it. 


EluBtration, 

A ftces Z commit what appears to A to be a murder. A, in the ex- 
ercise, to the best of his judgment exerted in good Mth, of the power 
which the law gives to all j^rsons of apprehending murderers in the 
fact, seizes Z, in order to bring Z before tne proper authorities. A has 
committed no offence, though it may turn out that Z was acting in 
self-defence. 

Chapter IV aims at embracing all those exceptional circumstancef^ 
which may render lawful an act which upon its face appeared to be 
unlawful. '1 his chapter must be read along with all the other chapters 
of the Code which treat of unlawful acts. For instance, s. 2^99 states 
that : — 

“ Whoever causes death by doing an act with the intention of causing 
such bodily injury as is likely to cause death, commits the offence of culpa- 
ble homicide.’* 
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This section taken by itself would impose the penalties of murder 
upon a Surgeon who properly performs a dangerous operation which 
results in death. Moditied by the exceptions in this chapter such 
consequences are to a great extent (though not, in my opinion, entirely) 
prevented. 

Ss. 76 to 79 relate to the cases of persons who are, or who justift- 
ablv believe themselves to be, acting under the authority of law. 

Wliere a party actually is bound by law, or justified by law, in doing 
a particular act, of course there can be no more question upon tiie 
point, iiy the very force of the terms he is doing that which is law- 
ful. Occasionally however a difficulty may arise, where the law under 
which he acts is of an exceptional character, and opposed to the ordinary 
law of the country. This may take place where the ordinary law is 
suspended, either by the interposition of a foreign or over-ruling power, 
or by some special act of the sovereign. 

The effect of foreign conquest is to annul or suspend the ordinary 
sovereignty of the conquered country, and while the occupation lasts, 
the laws of the subject state can no longer be rightfully enforced, or 
be obligatory upon the inhabitants, who remain and submit to the 
conquerors. No other laws can, in the nature of things, be obligatory 
upon them, for where tliere is no protection or sovereignty, there can 
be no claim to obedience. (Per Mr. Justice Story cited 3 Phill. Int. 
Law 737 — 39.) In cases of civil war there is greater difficulty, for 
the first stage of a civil ’war is always, and necessarily termed rebellion, 
and those who take part in, or aid it, rebels and traitors. But it is 
(]uite clear that with respect to civil war also, obedience involves 
sovereignty, and sovereignty is tested by protection. Dr. Piiillimore says 

“ The case supposed is always one of nicety and difficulty. It would 
rather seem as a matter of speculation, that when an old Government is so 
far overthrown that another Government entirely claims, and at least par- 
tisdly exercises, the jurisdiction which formerly belonged to it, that the indi- 
vidual is left to attach himself to, and to become, by adoption at least, the 
subject of either Government. The analogy under which it is most just to 
range such cases has been thought to be that which has Just been discussed, 
viz., the rule which applies to cases of foreign conquest, where those only 
are bound to obedience and allegiance who remain und,er the protection of 
the Conqueror.” (3 Phill. Int, L. 730.) 

Upon this principle, during the recent mutiny, the inhabitants of 
Delhi would Imve been perfectly justified in paying taxes to, and obey- 
ing the commands of the king of Delhi, but it would have been other- 
wise at Agra where British rule was still maintained. So long ago as 
the year 1494 the same principle was asserted in the Statute 11 Hen. 
vii. c. 1, which pronounces all subjects excused from any penalty or 
forfeiture, which do assist or obey a king de facto. 

A much more difficult q\iestion arises, when the defence is that the 
matter complained of was an Act of State, done under the immediate 
orders of the Sovereign. Here the defence takes tlie shape not of a 
justification, but of a plea to the jurisdiction, for if the defence is made 
out no municipal tribunal can take cognisance of the matter. 
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It would probably be impossible to define the term “ Act of State/' 
as from its very nature sucli acts are of a very exceptional character. 
No Act will bear this character unless it is done by the State, in its 
corporate and Sovereign character, for some State ^Turpose, and rests 
avowedly upon grounds higher than Municipal law. Such acts gener- 
ally take place in time of war, but not necessarily so, the existence of 
a war being merely the strongest possible evidence that the State is act- 
ing in its Sovereign capacity. Upon this ground, no action will lie in any 
Municipal Court for false imprisonment, or any other act which takes 
place in consequence of the capture of a ship as prize, even though the ship 
be ultimately acquitted, and the seizure declared by the prize C'ourt to 
be illegal. (LeCaux v. Eden 2 Doug. 594, Lindo v. Eodney 2 ])oug. filS) 
In a later case, the facts were as follows. After the overthrow of the Peish- 
wa in 1818, the British Government seized his territory. The Gover- 
nor of the fort of Eyeghur surrendered it, and was allowed to retire to 
Poonah where he lived under military surveillance. During his resi- 
dence a quantity of treasure found in his house was seized by the Bom- 
bay Government as being public property. The seizure was made in 
July. The Peishwa had surrendered in June, but the Mahratta forces 
were not finally subdued till December. It was admitted that Poonah 
had been for some months in the undisturbed possession of the provi- 
sional Government, and that Courts of justice under the authority of 
that Government were sitting for the administration of law. An action 
brought by the executor of the Governor of Eyeghur was declared 
untenable by the Privy Council ; Lord Tentcrden said ; — 

“We think the proper character of the transaction was that of hostile 
seizure made, if not flagrante yet nomlum cessante helhy regard being had 
both to the time, the place, and the person, and consequently that the 
Municiiial Court had no jurisdiction to adjudge upon the subject ; but that, 
if anything was done amiss recourse could only be had to the Government 
for redress.” (Elphinstone v. Bedreechund, 1 Knapp. 316, 360.) 

A similar question arose incidentally in the case of the Eajah 
of Coorg V. East India Company (25 L. J. Ch. 345). The Eajtdi 
sued the Company for the recovery of two promissory notes, 
which had been taken from him in war, and which he alleged that the 
Company stiU held in trust for him. It wis held that a motion for 
the production of documents in support of this case could not be grant- 
ed, the suit itself being unsustainable. Lord J ustice Turner, referring 
to the bill, said — 

“ The plaintiff submits that the circumstances above detailed did not 
justify an ap|>eal to complainants on the part of the defendants, and that the 
invasion and forcible occupation of the plaintiff s raj, and the plaintiff's 
expulsion therefrom, were not the consequence of a just war, hut acts of 
i|>aKiltioii and rapine, and did not and could not confer the rights of 
OQXquert, as alleg^ and pretended by the defendants ? Now those are 
lokatt^ which clearly relates to the proceedings of the Company in their 
pi|^^^gapity as a sovereign power, or as exercising rights of sovereignty.” 

principle was maintained in two cases in which the 
Government were defendants. The first was a case of Syed 
‘My V. E. I. Co, not reported, but referred to in the case next cited. 
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There the bill alleged that the plaintiff’s ancestor lield an Altungah 
Jaghire under grant from the Nabab of the Carnatic. Tliat after the 
treaty of ISO! the E, I. Co. assumed the Goveniment of the Carnatic, 
and thereupon ordered all sunnuds under which Jaghires were 
heid to be sent in to the Collector for the purpose of examining 
into the titles under which they were claimed, but expressly 
promised to restore all such Jaghires to the persons fo\ind to be en- 
titled. The plaintiff further alleged that Altumgah grants were per- 
petual, and not removable by the sovereign, and complained that the 
E. I. Co. had granted away the Jaghire to a person not lawfully en- 
titled to it. The Supreme Court decided that the grant by the Nabob 
was perpetual and valid and decreed for the plaintiff, but this decree 
was reversed on appeal by the Privy Council, who reported it as their 
opinion — 

“ That it should be declared, that the Governor in Council of Fort Saint 
George, having, in exercise of the Sovereign authority acquired Viy the E. 
I. Co. by virtue of the treaty with the Nabob of the Carnatic, bearing date 
on the 31st of July 1801, resumed the Jaghire which had been granted to 
Assim Khan, and re*granted the same to Kullee Moollah Khan, the Su- 
preme Court of Judicature at Madras had not jurisdiction to question the 
propriety of such re-sumption and re-grant.” 

1'he last case was that of Kamachee Poye v. E. T. Co. which arose 
out of the annexation of the Haj of 'I'anjore. The Kajah flicd in 
1855 leaving no male descendants, and in 185(5 the Court of Direx?- 
tors declared the dignity of the Eaj of Tanjoi’e to be extinct. A Com- 
missioner was sent down to Tanjore for the purpose of making the 
necessary arrangements. He informed the family that he intended to 
take possession of all the public property of the State, and availing 
himself of the presence of some British troops, he entered the Fort, 
and put his seal upon all property, public and private. A bill was 
filed by the personal representatives of the late Kajah, in which tliey 
acquiesced in the seizure of the public property, but claimed to be enti- 
tled to an account of the personal property. As in Syed Ally’s case, 
the Supreme Court decreed for the plaintiff, but this decree was recov- 
ered on appeal by the Privy Council. Their judgment is important as 
showing, that not only the act of State itself, but every act which is in- 
cidental and accessory to its completion is protected from Municipal 
jurisdiction. Their Lordships said ; — 

“ The next question is, what is the real character of the act done in this 
case ? Was it a seizure by arbitrary power, on behalf of the Crown of 
Great Britain, of the dominions and proj)erty of a neighbouring State, an 
kct not affecting to justify itself on grounds of Municipal law ? or was it, 
in whole or in juirt, a possession taken by the Crown under colour of legal 
title of the proj>erty or the late Rajah of Tanjore, in trust for those wlio 
by law might lie entitled to it on the death of the last iiossessor ? If 
it were the latter, the defence set uji, of course, has no foundation.” 

Their Lordships answered part of this question by showing that the 
seizure could not be justified on any ground of legal title, and then 
proceeded to say-L 

“ It is clear from Mr. Forbes* report to the Madras Government of what 
took place on the occasion, that though no resistance was offered by the 
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family of tUe Bajah, or ike iakakiiants of iko fort, to the seiztrre of the 
liaj oud of the palace aod property of tlw Rajah, it wae regarded ou both 
■ides as a mere act of power not resisted bocaiisc resistaace would have been 
rain. “Much sorrow/* h«^ says, “was expressed, aud much grief wa« 
shown ; but aU submitted at once to the authority of the Government, and 
|dacad themselves in its hands.” 

“ It is by these acts of Mr. Forbes tliat the R I. Co. is in posses- 
sion of whatev^er it holds now claimed by the Resnondent The acts of 
Mr. Forbes were approved by the Governor of Madras by a Minute dato<i 
the 2ist of October 1856, and they are adopted and ratided by the ap^iel- 
lants in their answex in this suit** 

“ WhafproT^erty of the Rajah was within the authority given to Mr. 
Forties, and wnat may be the consequence of any seizure in excess of thot 
authority, we will consider under the next head ; but that the seizure was 
an exercise of sovereign power effected at the arbitrary discretion of the 
Company, by the aid of Military force, can hardly admit of doubt,” 

“ But then it is contended, that there is a distinction between the public 
and private proi^erty of a Hindu Sovereign, and that although, during his 
life, if he be an absolute monarch, he may disclose of all alike, yet on his 
death some portions of his proijerty, termed his private projierty, will go to 
one set of heirs, and the Raj with that portion of his projierty which is 
called juiblic will go to the succeeding Kajah.” 

“ It is very jirobable that this may be so ; the general rule of Hindu in- 
heritance is partibility, the succession of one heir, as in the case of a Raj, 
is the exception. But assuming this, if the Company in the exercise of 
their Sovereign Power, have thought fit to seize the whole property of the 
late Rajah, private as well as public, does that circumstance give any 
jurisdiction over their acts to the Court at Madras ? If the Court cannot 
inquire into the act at all, because it is an act of »State, how can it inquire 
into any jiart of it, or afford relief on the ground that the Sovereign Powey 
has been exercised to an extent which Municipal law will not sanction ?” 

“ The result, in their Lordship’s opinion, is that the pro^ierty now 
claimed by the respondent has been seized by the British Government, 
acting as a Sovereign Power, through its delegate the R I. Co., and that 
the act so done, with its consequence, is an act of State over which the 
Suptemo Court of Madras has no jurisdiction.’* 

Before leaving the subject of Acts of State, it is necessary to observe 
that an Act which would possess this character, if expressly ordered 
by the Crown, will become such by a subsequent ratification. This 
was so laid down in the case of Buron v. Denman 2 tCxch. 167, and 
was approved in the case of Kamachee Boye v. E. I Co. last referred 
to. There the defendant, who was in command of a cruiser off the 
Coast of Africa seized and burnt a barracoon belonging to the 
plaintiff, who was a Spaniard cariydng on a trade in slaves, and carried 
away his slaves. I’his procedure was not warranted by his instruc- 
tions, but was approved of by the British Government when reported. 
It was held that this approval converted the act into an Act of State, 
for which the Crown alone was responsible, and was beyond tlie reach 
of any Municipal tribunal. It was also held that such ratification 
might be communicated by either a written parol direction from the 
proper Department, just as an original order might have been. 

All the cases cited upon this head have been instances of civil actions, 
but the rule would be exactly the same if the proceeding were of a cri- 
minal character. For instance, if the Spanish slave dealer had resisted, 
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and been fired on, and killed, tlie same reasons wbich made a civil 
action inadmissible would have served as a defence for Captain Den- 
man on an indictment for murder. 

The first illustration appended to s. 76 gives rise to what is occa- 
sionally a difficult question, viz., how far a soldier is justified in obey- 
ing the commands of his superior officer, where those commands are 
illegal. A case of this sort arose in Ireland in 1852. A party of 
soldiers were escorting a body of voters into an election at Six-mile 
Bridge in the County Clare. The mob tried to carry away the voters, 
and the officer in command ordered the soldiers to tire, and several of 
the rioters were killed. Several of the soldiers were tried for murder, 
and Mr. Justice Perrin directed the jury, that soldiers were merely 
armed citizens, and that the orders of their officers did not justify any 
acts of violence, unless the orders themselves were legal. Probably 
however the sounder view of the law is laid down in Alisons Crim. 
L. p. 673, where he says — 

“ The express command of a magistrate or officer will exonerate an in- 
ferior officer or soldier, unless the command be to do something plainly 
illegal, or beyond his known duty.” 

Then after pointing out the peculiar position of a soldier, who is 
“ subjected to a peculiar and peremptory code of laws, armed with 
])owers of extraordinary severity, for the purpose of enforcing on his 
part the most implicit obedience to command,’* he proceeds — 

“ It will require, therefore the very strongest case to subject a soldier 
to punishment for what he does in obedience to the distinct commands of 
his commanding officer. But still this privilege must have its limits : it is 
confined to what commantlcd in the course of official duty, and which 
does not plainly and evidently transgress its limits. For what if an officer 
command a private soldier to commit murder, or to steal, or to aid him in 
a rape, or if he order a file of soldiers to fire on an inoffensive multitude ; 
certainly in none of these cases will the privates be exempted if tliey yield 
obedience to such criminal mandates.”— (See also Alison Crim. L. 39, 461.) 

And so if a police peon were to plead the order of his jemadar, as 
an excuse for torturing a prisoner to make him confess, such an 
excuse would be untenable. 

Neither the orders of a parent, or a master will furnish any defence 
for an illegal act (Alison. Crim. L. 671, 672.) 

1'he orders of a foreign Government will only justify its own sub- 
jects, or British subjects while within its own jurisdiction. In a very 
recent case, the master of an English Ship contracted with the Chilian 
Government to carry to England some prisoners who were sen- 
tenced to banishment. On reaching England, they indicted him for 
assault and false imprisonment, and on appeal the conviction was 
affirmed. The Court held that there could be no conviction for what 
was done within the Chilian territory, for that in Chili the acts of the 
Government towards its subjects must be assumed to be lawful, and 
that an English ship while within the territorial waters of a foreign 
State, was subject to the laws of that State, as to acts done to the sub- 
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jects thereof. But that an English ship on the high Seas, out of any 
foreign territory was subject to the laws of England, and therefore any 
justification under the orders of the Chilian Grovemment ceased, when 
the ship passed the line of Chilian jurisdiction. It might be that 
transportation to England was lawful the law of Chilin, and that a 
Chilian ship might so lawfully transport Chilian subjects. But for an 
English ship the laws of Chili out of the State were powerless, and the 
lawfulness of the acts must be tried by English law. (Per. Erie. C. 
J. Beg. V. Lesley 29 L. J. M. C. 97.) 

Under English law criminal acts, not being heinous felonies, if 
committed by the wife in the presence of her husband, were presumed 
to be committed under his coercion, and he only was punishable. 
(Arch, 18. Reg. v. Wardroper 29 L. J. M. C. 116.) But under Scotch 
law these facts furnished no defence, and only went in mitigation of 
punishment. (Alison Crim. L. 668.) The present Code follows the 
Scotch law in this respect, with the single exception of “ Harbouring” 
which is no offence when a wife harbours her husband. 

Mistake will be no justification, unless it is a mistake of fact, and 
not invariably then. The criterion is to inquire, whether assuming 
the fact to be, as it was erroneously supposed to be, the act done in 
consequence Avas lawful. A man who shoots an inmate of the house, 
who comes into his room at night, supposing him to be a burglar, 
would be justified ; because if* his supposition were correct, he would 
have authority under s. 103 to kill the ofiender. But if he fired out 
of his window by day at the same person, supposing that he was tres- 
})assing upon his paddy field, this would not be justifiable, for an ac- 
tual trespasser could not laAvfully be so assailed. 

Mistake, or ignorance of law, is no ground of defence, the general 
rule being, that every person who has capacity to understand the law 
is presumed to have a knowledge of it. And so far is this principle 
carried, that it has been held that a foreigner could not be allowed to 
show as a justification of his act, (though he might in mitigation of 
punishment), that it was no offence in his own country, and that he 
was not aware it was considered wrong where lie was tried. And, 
however hardly it may bear in some feiv cases, it is evident that the 
rule is a necessary one. If a criminal could get off by pleading ignor- 
ance of law, convictions would probably be rare, nor could society 
exist for a year, if even a sincere belief in the propriety of his conduct 
could justify any one who chose to murder or steal. (Arch. 19.) 

Where however an act was innocent before, and was for the first 
time made an offence by statute, a physical impossibility that the pri- 
soner should have known of the statute was held to be a bar to a convic- 
tion. Accordingly in such a case, the parties Avere alloAved to show 
that they were at sea when the statute was passed, and that they could 
not possibly have been aware of it. (Ibid.) 

By s, 62 the words good faith” are interpreted as implying due 
care and attention. 
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Sections 77, 78 extend to Judges and persons acting under their 
orders a protection from criuiinai process somewhat, though not alto- 
gether similar to that whi(;h has already been granted to them in the 
case of civil suits by Act 18 of 1850. One dilterence between the two 
acts is with regard to officers, who are not protected under s. 78 unless 
they do “ in good faith, believe that the Court had jurisdiction.’* If 
the bailiff happens to be a better lawyer than the Judge or Magistrate, 
and sees that the order is beyond the jurisdiction, he will have no de- 
fence if he executes it. This seems very liard upon him, ns he cannot 
refuse to execute it without resigning his office, or, in t^ie case of a 
soldier refusing to carry out an illegal order of a Court Martial, with- 
out exposing himself to he shot. Under Act 18 of 1850 he is protect- 
ed in “ the execution of any warrant or order, which he would be 
bound to execute, if wdthin the jurisdiction of the person issuing the 
same.” This certainly seem a more sensible provision. 

It seems ver^’’ doubtful whether s. 77 protects a Judge in respect ol 
an act done by him in a matter where he had no jurisdiction Avliatcver. 
It w’lll be observed that although the Legislature had in view tlie pos- 
sibility of acts done wholly beyond the jurisdiction of the Court, the 
protection wdiicli is expressly granted in such a case to the officer, is 
not granted in any such express and positive w^ords to the Judge. 
It may well be said that a Judge can only be acting judicially wdierc 
he is witliin his jurisdiction. A Supreme ('ouii; Judge who chose to 
amuse himself by hearing cases in the Mofussil co\dd not be said to 
be acting judicially, even though he fancied his Comniis.sion extended 
so far. Ill Calder v Halkct (2 Moo. P. A. 293) this view w^as 
taken of a somewhat similar Stat; 21 Geo. III. c. 70 s. 34 provides, 

“ That no action for wrong or injury shall lie in the Supreme Court again.st 
any person w^hatsoever, exercising a judicial office in the Country Coui*ts foi 
any judgment, decree, or order of the said Coui’t.” 

It was held by the Pnvy Council (p. 306) that this Statute did not 
protect the Judge where he gave judgmimt, or made an order, in the 
bond fide exercise of his jurisdiction, and under the bedief of his having 
jurisdiction, where he had not ; but that it only operated to the extent 
of protecting them from actions for things done within their juris- 
diction, though erroneously or irregularly done, leaving them liable for 
things done wholly wdthout jurisdiction.” 

In either case the Act only applies where the defendants have used 
“ due care and attention.” (s. 52) or, in the language of the Privy Coun- 
cil, “ where parties bond fide and not ahmrdly believe that they arc 
acting in pursuance of Statutes, and according to la^v.” (4 Moo. P. A. 
379), Knowledge is the great criterion upon this point. As the Privy 
Council say in Calder v. Halket (2 Moo. P. 399.) 

“ It is well settled that a Judge of a Court of Record in England, with 
limited jurisdiction, or a Justice of the Peace, acting judicially, with a 
ejiecial and limited authority, is not liable to an action of trespass for 
acting without Jiirisdiction, unleas he had the knowledge or menus of 
knowledge of which he ought to have ayailed himself, of that which con^ 
stitutes the defect of jurisdiction.*’ 

5 
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Accordingly where a Judge took proceedings against a European, 
over whom he had no jurisdiction, it was held that he was protected 
under 21 Geo. III. c. 70 s. 34 because, 

“ It did not api^ear from the evidence in the ca«»e, that the defendant was 
at any time iufoi’raed of the European character of the plaiutiif, or knew it 
before, or had such information as to make it incumbent on him to ascertain 
that fact.” (Ibid p. 310.) 

The nature of the acts to which protection is given was pointed out 
by the Privy Council in the same case, (p. 301) where they said, 

“ It is not merely in respect of Acts in Court, Acts SefJente Curia, that 
a Judge has an immunity, but in respect of all Acts of a judicial nature ; and 
an order under the seal of the Foiijdary Court, to bring a native into that 
Court, to be there dealt with on a criminal charge, is au act of a judicial 
nature, and, whether there was irregularity or error in it, or not, would Ik? 
dispum&hable by ordinary process of law.” 

The words “ Judge” and " Court of Justice” arc defined by ss. 10 
and 20. 

80. Nothing is an offence which is done by acci- 

Accident in the dent or misfortune, and without any 
doing of a lawful criminal intention or knowledge, in the 
doing of a lawful act in a lawful man- 
ner, by lawful means, and with proper care and cau- 
tion. 


Ehistration, 

A is at a work with a hatchet \ the head flies off and kills a man who 
is standing by. Here, if there was no want of proper caution on the 
part of A, his act is excusable and not an oflenco. 

Ill cases of accident the two material questions are, first as to tin? 
innocence of the act really intended, and secondly as to the caution 
with which it is done. If a horse runs away with its rider, and kills 
some one in the road, this will be merely accident ; but it would be 
otherwise, though the immediate act was beyond the prisoner’s control, 
if lie has himself by his own misconduct, brought such a state of 
things about. Where two omnibuses were racing, and one ran over a 
man, the defence was, that tlie horses were running away. Paiteson 
J., in charging the Jury, said, 

“ 'Hie question is, w’hether you are satisfied that the prisoner was driving 
in such a negligent manner that, by reason of his gross negligence, he had 
lost the command of his horses ; and tliat depends on whether the horses 
were unruly, or whether you believe that he had been racing with the other 
omnibus, and had so urged his horses that he could not stop them ; because, 
however he might be endeavouring to stop them afterwanls, if he had lost 
the command of them by his own act, he would be answerable. ” (I Russ. 650. ) 

As to the second point, 

“ The caution which the law requires is not the utmost caution that can 
be U'^ed, but such reasonable jirecaution as is used in similar cases, and has 
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been found by long experience, and in the ordinary course of things to an- 
swer the end.” (Alison. Ciim. L. 143). 

Where a man discharged his gun before he went out to dinner, and 
on returning took it up and touched the trigger, when it went oiF ^aud 
killed his wife, the fact being that it had been loaded in his absence, 
and without his knowledge, Mr. Justice Foster directed an acquittal, 

“ being of opinion, upon the whole evidence, that he had reasonable 
ground for believing the gun was not loaded.’* (Foster. Cr. L. 265.) 
And so in another Case, the prisoner was charged with having fired a 
fowling piece, loaded with small shot, in a field within an easy shot of 
a high road, where persons frequently passed, and in the direction of 
the road, and killed a girl who was passing at the time. It appeared in 
evidence tliat the shot was really a long one, being above fifty yards, 
and that it proved fatal only by one of the leads having unfortunately 
penetrated the child’s eye, while the other shot hardly penetrated the 
skin. The Court held Ihe death accidental in these circumstances, and 
so the jury found. (Alison. Crim. L. 144.) 

81. Nothing is an offence merely by reason of its 

Act likei to done with the knowledge that 

cause harm/ but it is likely to cause harm, if it be done 
minaMutenb *and witliout any criminal intention to cause 
to prevent other harm, and in good faith for the pur- 
pose of preventing or avoiding other 
harm to person or property. 

Explanation . — It is a question of fact in such a 
case, whether the harm to be prevented or avoided 
was of such a nature, and so imminent, as to justify or 
excuse the risk of doing the act, with the knowledge 
that it was likely to cause harm. 

IllustratioTis, 

(a ) A, the Captain of a Steam Vessel, suddenly and without any 
fault or negligence on his part, finds himself in such a position that, 
l)cfore he can stop his vessel, he must inevitably run down a boat B, 
with 20 or 30 passengers on board, unless he changes the course of his 
vessel, and that, by changing his course, he must incur risk of run- 
ning down a boat C with only 2 passengers on board which he may 
possibly clear. Here, if A alters his course without any intention to 
run down the boat C, and in good faith for the puriiose of avoidi^ the 
danger to the passengers in the boat B, he is not guilty of an offence, 
though he may run down the boat C by doing an act which he knew 
was likely to cause that effect, if it be found as a matter of fact tliat 
the danger which he intended to avoid w^as such as to excuse him in 
incurring the risk of running down the boat C, 

(h) A in a great fire pulls down hou^s in order to prevent the 
conflagration from spreading. He does this with the intention, in good 
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faiths of saving human life or jxroperty. Here, if it be found that 
the harm to be prevented was of such a nature and so imminent as 
to excuse A’s act, A is not guilty of the offence. 

This Section is very obscure. Every person is supposed to intend what 
he knows will happen. If he knows that an act will cause harm, he is 
supposed to intend harm, and an intention to do harm is prlma farif* 
criminal. A\^e are not told except by the illustrations, what arc the 
circumstances under which such an act could be done without a crimi- 
nal intention. Nor are we told whetlier the harm to be prevented or 
avoided most be harm to others, or may be merely harm to the person 
himself. 

Looking at the illustrations, it would appear that the words “if it 
be done without any criminal intention to cause harm,” must l)e taken 
to mean very much the same tiling as tlie clause which follows them ; 
and that the w’hole section comes to this, that where a man reasonably 
believing tliat injury to some one is inevitable, honestly does tliat 
which he thinks will produce the smallest amount of injury, he is not 
to be held liable for the harm which actually results. Take for instance 
such an extreme case as that of the general who sent a small party ot* 
men to stand over a mine, with the deliberate intention that they 
should be blown up, in order that the rest of the division might pass 
over in safety. 

The more important question remains, whether a man is justified in 
doing an injury toothers to prevent an injury to himself? For instance, 
if he is starving may he steal ? The explanation furnishes no assistance, 
for it does not inform us what sort of harm it is, which is of such a 
nature and so imminent as to justify the act. I conceive that unless 
in cases which come under ss. 96-105, the harm must l>e harm to 
others, and in general harm of a public character. The English 
Juiists are all agreed that no amount of necessity will justify a man 
in stealing clothes or food, however mudi his wants may go in mitiga- 
tion of his punishment. (1 Hale 54. 2 East. P, C. 698.) And the rule 
of Scotch law is the same. (Alison. Crim. L. 674). The only in- 
stance in which the English law admits that one man may sacritioe the 
rights of an innocent man for his own interests, is the case of two 
shipwrecked men getting upon a plank which will only support one, 
where either may thrust off the otlier, if he cau. (1 East P. C. 294.) 
But here plainly the only question is whether one or both are to perish. 

' Lord Hale observes, however, that, 

“ By the Ehodian law, and the common maritime custom, if the com- 
mon provision for the ship’s company fail, the master may under certain 
temjieraments break oi)en the private chests of the marines or imssengers, 
and make a distribution of tliat imrticular and private provision for the pre- 
servation of the ship’s Company.” (1 Hale. 65.) 

And so I have no doubt it would be lawful to do in the case of a 
town besieged, where it was indispensable for the safety of ail that 
the provisions should be equally divided. 
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82. Nothing is an offence which is 
der*? under Seven years of 

age. 

83. Notliing is an offence which is done by a 

Act of a child above seven years of age and 

above 7 and luider Under twelve, who has not attained 
lho’'C“not sX- sufficient maturity of understanding to 
cieut maturity of judgC' of the nature and consequences 
understnuding. gon^UCt On that OCCOSion. 

These Sections leave the law very much as it is in England and 
Scotland, makinji; allowance for the comparative precocity of children 
in tlie East. Accordingly to English law, life is divided into three 
periods. Up to seven years there is an absolute incapacity for crime, 
and this is so enacted by s. 82. After fourteen, a youth is in precistdy 
the same state as to criminal responsibility as any grown man. s. 83. 
makes this peiiod of responsibility come two years eiirlier. In the 
intermediate period criminal responsibility depends upon the state of 
the mind, and this also agrees with s. 83, Nothing is said in the Code 
however upon the presumption which is to be drawn, in the absenr(^ 
of all evidence, as to whether a child in this transition stage is of suffi- 
cient matuiity to be called to account for its actions or not. Proba- 
bly this was passed over as being a matter of evidence. According to 
English law during this second period, 

“ All iufant shall be 7>r/7n^/<7CTe deemed to lie doli incapaXy and i>re8nin' 
ed to 1)6 unacquainted with guilt ; yet this presumption will diminish with 
the advance of the offender’s years, and -will depend upon 2>fti’ticular 
facts and circumstances of his case. The evidence of malice, liowevor, 
which is to suiqily age, should be strong and clear beyond all doubt and 
contradiction.’’ (1 Kuss. 2.) 

The onus of proof therefore will in all cases lie upon the prosecu- 
tion. A^ccordingly instances are to be found in which children so 
young as eight years have been hung, the evidence showing them to 
have had a perfect knowledge of the nature of their act, and a steady 
determination to perpetrate it. One remarlcable instance is mentioned 
by Mr. Kussel. A boy of ten and a girl of live years old were living 
together in the same house, the latter was missed one day, and after 
considerable search her body was found buried in a dunghill and shock- 
ingly mangled. The boy, when questioned, at first denied all know- 
ledge of the matter. When the Coroner’s Jury met he was again 
chai-ged, but persisted still in his denial. At length being closely in- 
terrogated, he fell to crying, and said he would tell the whole truth. 
He then said that the child had been used to foul herself in bed ; 
that she did so that morning, (which was ascertained to be untrue) 
that thereupon he took her out of her bed, and carried her to the dung- 
heap, and with a large knife, which he found about the house, cut 
her in the manner the body appeared to be mangled, and buried her 
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in the dungheap ; placing the dung and straw that was bloody under 
the body, and covering it up with what was clean ; and having so 
done, he got water and washed himself as clean as he could. He was 
ultimately convicted upon his own confession corroborated by other 
circumstances, and his case was referred for the opinion of all the Judges, 
who unanimously agreed, ** that there were so many circumstances 
stated in the report which were undoubtedly tokens of what Lord Hale 
(uiUs a vdschiemuH discretion^ that he was certainly a proper subject for 
capital punishment, and ought to sutFer ; for it woidd be of a very dan- 
gerous consequence to have it thought that children may commit such 
crimes with impunity.” (1 Russ. 2 5. Arch 12.) Practically, the boy 

was not executed, and probaldy the humane spirit of the present age 
would refuse under any circumstances to carry out the extreme sentence 
of the law upon one so young. Still the case is of value as exemplifying 
the maxim, nmlitia stipplei oetatem ; a mischievous discretion makes 
up for want of years. 

There is another point which is not referred to in s. 83, pos- 
sibly as being also a matter of evidence ; I refer to the invincible pre- 
sumption raised by the English law that up to fourteen there is a 
physical incapacity for the crime of rai)e. (Arch. 12.) It will be 
observed that the only ground of exemption under s. 83 is 
mental immaturity ; but where a particular crime involves a certain 
organic power which is invariably wanting up to a certain age, it 
seems only fair to raise a presumption that up to that age the crime 
cannot be committed. Admitting the ])riiiciple to be a correct one, it 
may be doubted whether exactly the same time woidd be fixed in this 
country, taking the precocious maturity of Hindoos into consideration. 
With res})ect to offences upon girls, the legislature seems to assume 
that they come to maturity two years earlier here than in Europe. 
(Compare the Indian Act 9 Geo. lY. c. 74, § 65 with the correspond- 
ing English one 9 Geo. lY. c. 81, § 17.) And possible the 
same view might be taken in the case of a boy charged with rape. 
Where a boy only ten years old, was convicted by the Futwa of rape- 
on a girl only three years old, the court of N. A. viewed it as an at- 
tempt only, and punished it as a misdemeanour, with one years impri- 
sonment. (1 M. Dig. 190, § 636.) 

84. Nothing is an offence which is done by a 
person who, at the time of doing it, 
of ]>y reason of unsoundness of mind, is 

incapable of knowing the nature of the 
act, or that he is doing what is either wrong or con- 
trary to law. 

Every one at the age of discretion is by law presumed to be sane, 
and accountable for his actions, unless the contrary be proved. And 
if a lunatic has lucid intervals, the law presumes the offence to have 
been committed in a lucid intenid, unless it appears that be was actu- 
ally under the influence of his distemper at the time, (1 Russ. 6.) or 
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that a fit of madness had existed a very short time previously. (Alison 
Cr. L. 652,659.) And in all cases, where the coimnission of the crime 
is admitted, but this, or any other, incapacity, is alleged, the onus of 
proving it lies u])ou those who set it up, and if they fiiil to prove it 
affirmativ(*ly to tlic satisfaction of the Judge, he is bound to convict. 
(Reg. V. Stokes 3 C. and K. 1S5.) 

Defect of understanding is of tlirec sorts. Idiocy Lunacy, and that 
whicli is merely temporary anil artificial, being brought on by drunken- 
ness, opium eating or such like cause. 

Idiocy is the ordinary case of one who has never had any reason, 
or lucid interval, from his birth. It is generally easy of proof, as being 
a matter of notoriety, and of course when estal)lishc(l is ii complete de- 
fence. One who was deaf and dumb from birth used formerly to be 
also assumed to be an idiot, since he had no means of acquiring infor- 
mation as to the law of the land, or learning the distinction between 
right and wrong. (Arch 13,) tlte prcbumption, however, might be 
rebutted by showing that he had the use of his understanding, and of 
course would vanish, if it were proved that he had been fully in- 
structed, as many have been by the well known discoveries in tlic 
art of teaching such persons. Gr(*at caution would be requisite how- 
ever before such a conviction could be considered satisfactory. 

Lunacy presents much greater diflieulties on account of the number- 
less phases which it presents, and the imperceptible degrees by which 
it dwindles down into something little beyond eccentricity, or oddity 
of mamuT, In the majority of cases, where a prisoner is shown to be 
a violent madman, dangerous to all around liim, or to bo mentally 
estranged from mankind, incapable of thinking or acting like a liuniaii 
being, the matter is siitqde enough. Providence has not left him that 
amount of reason which is necessary to make him accountable for his 
acts. If this state of mind is subject to lucid intervals, the further 
question is introduced whether the act was pvepetrated in a lucid 
interval or not. Put often the insanity is of a different type ; — 
the delusion is only partial — a mommmda as it is called — which 
alFect him on particular points or in respect to particular persons, 
leaving him as to other matters in the ordinary state. How is liis 
act to be judged of when it is connected with the subject of liis 
delusion ? liow, when it has no connection with it ? May a man 
justify a larceny on the ground of a belief tliat he is Emperor of China, 
or can he be acquitted of murder because he conceived that the mur- 
dered man was an enemy to his country ? 

These points have all undergone repeated discussion, and probably 
the most clear and lucid treatment of the entire matter will be found 
in the answers given by the English Judges to certain questions pro- 
posed to them by the House of Lords, in the case of Iteg. v. 
M’Naughten, and quoted in Arclibold. (35-17) the questions were as 
follows. 

1st. What is the law respecting alleged crimes committed by persons 
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afflicted with insane delusion in respect of one or more particular subjects 
or j>ersons ; as, for instance, where, at the time of the commission of tlie 
alleged crime, the accuse<l knew he v/as acting contrary to law, but did 
the act complained of with a view, under the influence of insane delusion 
of redressing or revenging some supjjosed grievance or injury, or of pro* 
ducing some imblic lienefit ? 

2nd. What are the j)rot>er question.^ to be submitted to tho Jury when 
a person, alleged to be afflicted with insane delusion re{)ecting one or more, 
jiarticular subjects or persons, is charged with, the commission of a crime, 
(murder, for example,) and insanity is set up as a defence ? 

“ 3rd, In what terms ought tlie question to be left to the Jury as to 
the prisoner’s state of mind at the time when the act was coinmitied ? 

“ 4th. If a person, under an insane delusion as to the existing facts 
commits an offence in consequence thereof, is he thereby excused ? 

“5th. Can a medical man, conversant with the disease of insanity, who 
never saw the prisoner previously to the trial, ])ut who was present during 
the whole trial, and the examination of all the witnesses, be asked his 
opinion as to the state of the prisoner’s mind at the time of the commission 
of the alleged crime, or his oi)inion whether the ])rifeouer w^as conscious, at 
the time of doing the act, that he was acting contrary to law, or whetlier 
ho was labouring under and what delusion at the time 

To these questions the Judges (with the exception of Maule^ who gave 
on his owm account a more qualified answer) answered as follows : — 

To the first question; — “ Assuming that your Lordships' inquiries are 
confined to those persems who labour under such partial delusions only, 
and are not in other respects insane, we are of opinion, that, notwithstand- 
ing the party did the act complained of with a view, under the influence 
of insane delusion, of redressing or i*eveDging some Buppo^sed grievance or in- 
jury, or of producing some public benefit, he is nevertheless punishable, 
according to the n<ature of the crime committccl, if he knew, at the time 
of committing such crime, that he was acting contrary to law, by which 
expression w'e understand your Lordsliqis to mean the law of the land. 

To the 2nd and 8rd questions : — “ That the Jury ought to be told in all 
cases that every man is itresumed to be sane, and to possess a sutflcient 
degree of reason to i-esponsible for his crimes, until the contrary l>e prov- 
eil to their satisfaction ; and that, to establish a defence on the ground of 
insanity, it must be clearly proved that, at the time of tho committing 
of the act, the party accused was labouring under such a defect of reason, 
from disease of the mind, as not to know the nature and quality of the 
act he w'as doing, or, if he did know it, that he did not know he was doing 
wliat was wrong. The mode of putting the latter part of the question to 
the Jury on tliese occasions has generally been, w hether tlae accused, at the 
time of doing the act, knew the difference betw^een right and wrong, which 
mode, though rarely, if ever, leading to any mistake with the Jury, is not, 
as we conceive, so accurate W’hen pht generally, and in the abstract, a» 
%vhen put to tlie party’s knowledge of n^ht and wrong in respect to the 
very act with which he is charged. If tSe question were to be ])ut as to 
the knowledge of the accused, solely and exclusively with reference to the 
law of the land, it might tend to confound the Jury, by inducing them to 
believe that an actual knowledge of the law of the land was essential in 
order to lead to a conviction, wherea.s the law is administered ui>on the 
principle that every one must be taken conclusively to know it, without 
proof that he does kuow^ il If the accused was conscious that the act was 
one which he ought not to do, and if that act was at the same time con- 
trary to the law of the laud, he is punishable ; and the iisual course, 
themoro, has been to leave the question to the Jury, whether the party 
accused had a sufficient de^ee of reason to know &at he was doing an 
act that was wrong ; and this comrse, we think, is correct, accompanied 
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With such observations and exp^^natiou8 as the circumstance of each par- 
ticular case may require.*’ 

To the fourth question: — “The answer to this question must of course 
dei>en(l on the nature of the delusion ; but making the same assumption as 
we did before, that he labours under such partial delusion only, and is 
not in other respects insane, wo think he must be considered in the same 
situation as to res}>on8ibility as if the facts with resjiect to which the 
delusion exists were real For example, if, under the influence of his 
delusion he supposes another man to be in the act of attempting to take 
away his life, and he kills that man, as ho supposes, in self-defence, ho 
would l>e exempt from iuiuishment. If his delusion was that the doccastMl 
had inflicted a serious injury to his character and fortune, and he killed 
him in revenge for such supposed injury, he would be liable to punish- 
ment.'’ 

And to the last question : — “ We tliink the medical man, under the cii - 
cumstances sujiijosed, cannot in strictness be asked his ojiinion in the tonns 
al)Ove stated, because each of those questions involves the determination of 
the truth of iSie facts deposed to, which it is for the Jury to decide ; and 
the questions arc not mere questions n]>on a matter of science, in which 
case such evidence is admissible. But where the facts are admitted or not 
disputed, and the question liecomes substantially one of science only, it 
may be conveinent to allow the question to be put in that general form, 
though the same canuot be insisted on as a matter of right.” 

It is a wise caution which was given by Ihiron Hume not “ to 
receive as evidence af madness the atroeity or brutality of the act itself 
that has been done, though there has been no jircvious symptom of 
the disease.” (Alison. Crim. L. 053.) In many remarkable trials in 
Fiu^land an attempt has been made to set np insanity on this ground, 
but tlie Judges have always strenuously resisted the iutrodiictiou of a 
principle, which would make a criminal safe in proportion to the 
Imrbarily of his acts. Mere crime, liowcvtT savage and purposeless, 
is unfortunately only too consistent with all that we know of human 
nature. And it is also most necessary to remember, that “ mere 
oddity of manner, a half craziness of disposition, if unaccompanieil 
by an obscuring of the conscience will not avail the prisoner.” 
(Alison. Crim. L. 655.) The evidence must prove an alienation of 
reason, pen^erting the moral sense. 

Of course it must not be supposed that the effect of a phia oi 
lunacy, when establisheil, is to let the mad man loose upon the world 
again. All this is provided for by Act 4 of 1849. 

“ § 2. Whenever a person charge<l with any offence shall be accpiitted, 
because he is within the exception made by the foregoing Section, the Court 
or .Jury shall give a s^»ecial Judgment or verdict, that he did the act charged 
Against him, being then of unsound mind, so as to excuse him according 
to law, 

“ § 3. Whenever such specialJudgment or verdict, a.s aforesaid, shall 
have been given against any jierson, the Court, before which the trial was 
had, shall order him to bo kept in safe custody, in such place and manner 
as to the Court shall seem fit, until the pleasiue of the Government can bo 
known thereon : and thereupon the Government may order such person 
to be kept in strict custody, for such time and in such manner as to the 
Government shall seem fit. 

“ § 1. In all cases in which, before the passing of thu Act, any person 
has been acquitted of any offence, on the ground of iiuwtiiiyi. lunacy, idiocy^ 
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or unsoimdneBS of mind, such person may be kept in the same strict custody 
iu which |)er8on8 may be ke])t, who sii^'be hereafter acquitted, for un- 
soundness of mind. 

^‘ § 5. No person against whom any micb special Judgment or verdict shall 
have been given, shall be entitled to l)e discharged out of custody, on being 
restored to soundness of mind, unless by order and at the discretion o? 
Government 

“ § 6. Whenever it shall appear to the Government that any person, 
imprisoned by the sentence of any Court is of unsound mind, the Govern- 
ment, by a warrant which shall set torth the grounds of belief that such 
prisoner is of unsound mind, may order the removal of such prisoner to a 
Lunatic Asylum, or other fit place of safe custody, there to he ke])t ami 
treated as the Government shall order; and, when it sliall appear to the 
Government that such jinsoner has become of sound mind, the Government 
by a warrant directed to the jierson having cJiai’ge of him, shall remand 
such prisoner to the prison from which he was removed, if then still liable 
to be kept iu custody, or if not, shall order him to be discharged out of 
custody. 

“ § 7. Tlie word * Government’ in this Act shall be taken to mean the 
Govei’uor, or Governor in Conned, or other person or jiersons administering 
the Government of the Presidency or place where the trial is had.” 

In addition to the powiTs conferred by tlii& Act, provision lias been 
fnude by Act 14 and 15, Yict. e 81, for the renio\al from India of 
])crsons charged with ofiVuccs, and acquitted an tlie ground of in- 
sanity. Section 1 inukes it lawful for the person or persons, adminis- 
tering the Government of the Presidency in which such person shall 
be ill custody, to order such person to be rt'iuoved from India to any 
])art of the United Kingdom, there to abide the Ord»of Her Majesty 
eonceriiing liis or her safe custody, and to give such directions for en- 
abling such order to be carried into effect as may be deemed proper. 

Sect. 4 provides for the recovery from the limatk of the expences 
so incurred. 

85. Notliing is an offence which is done by a 
person who, at the time of doing it, 
o£^jm°g” of intoxication, incapable 

meut by reason of of kiiowing the nature of the act, or 
that he is doing what is either wrong 
or contrary to law ; provided that the 
thing which intoxicated him was administered to him 
without his knowledge or against his will. 

8C. In cases where an act done is not an offence 
unless done with a particular know- 
or intent, a person who does the 
tent or knowledge act iu a State of intoxication shall be 
wSoU mtoiaoatei ii3.ble to be dealt with as if he had the 
same knowledge as he would have had 
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if he had not been intoxicated, unless the thing which 
intoxicated him was administered to him without his 
knowledge or against his will. 


Tile effect of these Sections is to enact that which has always been 
the common law upon the subject. 

Drunkenness, when voluntarily brought on by a person’s own act> 
is no excuse for any crime committed wdiile in that state. Jt could 
never be endured that one who has been given reason to guide his 
conduct, should first deprive himself of its aid, and tlien pleiid the 
incapacity wliich he had himself brought on, as exculpating iiim from 
guilt. (Arch 14). And on this point the Mahometan law is exactly 
the same. (I M. Dig. 153, § 312 : 3 M. Dig. 124. § 149. But it 
would be different if the intoxication were accidental, or if it were 
produced by the acts of others, to which the prisoner was no party. 
Ill such cases, he could not be responsible for the drunkenness, which 
he had not auticipated, nor for the crimes committed while under its 
influence, as he was not then a rational being. And the same rule 
a])plies, where re])cated and voluntary instances of intoxication have 
brought on a state of permanent inailncss, or such an affection as 
ihlirium iremen^^ during the paroxysms of wdiich the suflerer is no 
longer a voluntary agent. It would be rather hard to connect a 
•murder perpetrated while in such a state, with a series of faults, com- 
mitted years ago, and perhaps long since repented of with bitter 
tears. (Arch. 14.) 


Act not intended 
and not known to 
Ikj likely to cause 
death or grievous 
hurt, done by •eon- 
sent. 


87. Nothing, which is not intended to cause deatii 
or grievous hurt, and which is not 
known by the doer to be likely to 
cause death or grievous hurt, is an of- 
fence by reason of any harm which it 
may cause, or be intended by the doer 
to cause, to any person ahpve eighteen years of age, 
who has given consent, whether express or implied, 
to suffer that harm ; or by reason of any harm which 
it may be known by the doer to be likely to cause 
to any such person who has consented to take the 
risk of that harm. 


A and Z agree to fence with each other, fer amusement. Tliis agree- 
ment implies the consent of each to any hann which, in the 

course of such fencing, may be caused w^fcout foul play ; and if A, 
while playing fairly, hurts Z, A 

88. Nothing, which is not ' intended to cause 
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death, is an offence by reason of any 
harm which it may cause, or be in- 
tended by the doer to cause, or be 
known by the doer to be likely to 
cause, to any person for whose bene- 
fit it is done in good faith, and who has given a con- 
sent, whether express or implied, to suffer that harm, 
or to take the risk of that harm. 

' lUrntraiion- 

A, a surgeon, knowing that a particular operation is likely to cause 
the death of Z, who su&rs under a painful complaint, but not intend- 
ing tt> cause Z’s death, and intending, in good faith, Z’slienefit, performs 
that operation on Z, with Z's consent. A has committed no offence. 

89. Nothing, which is done in good faith for the 
Aot done in good benefit of a person under twelve years 
faith for the benefit of age, or of unsound mind, by or by 
ofu^ound^miX Consent, either express or implied, of 
i>y or by consent of the guardian OT other person having 
“■ lawful charge of that person, is an 

offence by reason of any harm which it may cause, 
p . or be intended by the doer to cause, 

roviaoes. known by the doer to be likely 

to cause, to that person : Provided — 

First. That this exception shall not extend to the 
intentional causing of death, or to the attempting to 
cause death ; 

Secondly. That this exception shall not extend to 
the doing of anything which the person doing it 
knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Thirdly. That this exception shall not extend to 
the voluntary causing of gnevous hurt, or to the at- 
tempting to cause grievous hurt, unless it be for the 
purpose of prevetttmg or grievous hurt, or the 
curing of any griesvous disease or infirmity ; 

Fourthly. That this exception shall not extend 


Act not intended 
to cause death, done 
by consent in good 
faith for the benefit 
of a person. 
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to the abetment of any offence, to the committing of 
which offence it would not extend. 

Illustration. 

A, in good faith, for his child’s benefit, without his child’s consent, 
has his chil<l cut for the stone by a surgeon, knowing it to be likely 
that the operation will cause the chiM’s <ieath, but not intending to 
cause the child’s death A is within the exception, inasmuch as his 
object was the cure of the child. 

90. A consent is not such a consent as is intended 

„ ^ , by any Section of tMs Code, if the 

to be given under Consent IS given by a person under 
fear or miscouoei)- of injury, or Under a misconcep- 
tion of fact, and if the person doing 
tlie act knows, or has reason to believe, that the con- 
sent was given in consequence of such fear or mis- 
conception — Or 

If the consent is given by a person who, from un- 
Consentof acMd sounduess of mind or intoxication, is 
ori)ersoiiofunsoiiu<i unable to Understand the nature and 
consequence of that to which he gives 
his consent ; or, unless the contrary appears from 
the context, if the consent is given by a person who 
is under twelve years of age. 

91. The exceptions in Sections S7, 88, and 89 do 

Acts which are extend to acts which are offences 

offences independ- independently of any harm which 

edto the person con- they may cause, or be intended to 
senting, are not cause, or be knowh to be likely to 
tions in Sections 87, cause, to the persoii gmng the con- 
88, and 88. oj. whose bchSf the consent 

is given. 

Illustration, 

Causing miscarriage (unless caused in good faith for the purpose of 
saving the life of the woman) is an offence independently of any harm 
which it may cause or be intended to cause to the woman. Therefore 
it is not an offence “ by reason of such han»,^ and the consent of the 
woman or of heiv, guardian to the causing of such miscarriage does not 
justify the act. 

92. Nothing is an offence by reason of any harm 
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. ’ ■wliicli it may cause to a person for 
fai^'forThVbeS whose benefit it is done in good faith, 
cMslnt***” without that person’s consent, if 

the circumstances are such that it is 
impossible for that person to signify consent, or if 
„ , that person is incapable of giving con- 

Provisoes. it ^ 

sent, and has no guardian or other 
person in lawful charge of him from whom it is pos- 
sible to obtain consent in time for the thing to be 
done with benefit Provided — 

First. That this exception shall not extend to the 
intentional causing of death, or the attempting to 
cause death ; 

Secondly. That this exception shall not extend to 
the doing of anything which the person doing it 
knows to be likely ta cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Thirdly. That this exception shall not extend to 
the voluntary causing of hurt, or to the attempting 
to cause hurt, for any purpose other than the pre- 
venting of death or hurt ; 

FouHhly. That this exception shall not extend to 
the abetment of any offence, to the committing of 
wliieh ofience it would not extend. 


Illustrations, 

(#.) /Z is throirp, feHjm his horse, and is insensible. A, a surgeon, 
that Z requires to l)e trepanned. A, not intending Z’s death, but 
in good faith, for Z^s benefit, perforins the trepan before Z recovers his 
power of judging for himself. A has committed no offence. 

. {h.) Z is can’ied off by a tiger. A fires at the tiger knowing it to be 

likely that the shot may kill Z,but not intending to kill Z, and in good 
faith intending Z*s benefit, A’s ball gives Z a mortal wound. A has 
committed no offence. 

(c*.) A, a surgeon, sees a child suffer an accident which is likely to 
jirove fatal unless an operation be immediately perfc^rmed. There is 
not time to apply to the child’s guardian. A performs the operation 
in spite of the entreaties of the child, intending, in good faith, the 
child’s lienefit. A has committed no offence. 

(d) A is in a house which is on fire, with Z, a child. People below 
hold ofit a blanket. A drojis the child from the house-top, knowing it 
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to be likely that the fall may kill the child, but not intending to kill 
the child, and intending, in good faith, the child s benefit. Here, even 
if the child is killed by the fall, A has committed no oftence. 

Exjilamtion. Mere pecuniary benefit is not bene- 
fit within the meaning of Sections 88, 89, and 92. 

93. No communication made in 
good faith is an offence by reason of 
any harm to the person to whom it is 
made, if it is made for the benefit of that person. 

Jlhistration, 

A, a surgeon, in good faith, coinraunicates to a j)atient his opinion 
that he cannot live The patient dies in consecpienco of tlio sluick. A 
has coiniiutted no offence, thougli he knew it to be likely that the coin- 
luunicatiou might cause the patient’s death. 

Sections 87 — 93 applies lo cases in which an net likely to result in 
dangerous eoiisecpienees is done to a person with his permission or 
for ins benefit. These exceptions are as follows . 

1. Acts not intended, or known to be likely to cause death, or 
grievous hurt, are not olfences, when done to a person iiliove eigliteen, 
who has consented to suher, or run the risk of the harm. (s. 87 ) 

Tlie jihrase “ grievous hurt” is defined in s. 320. Of course every 
mail is assumed to intend that liami which is tlie probable result of 
the weapon lie uses ; therefore if two persons weie to fence with 
naked swords, though in the most friendly spirit, and one were to kill 
the other, this would be manslaughter. (1 East. P. C. 2G8. l^oster. 
260.) It is to be observed that this exception only applies where the 
person suffering the harm is above eighteen, and therefore a boxing 
match lietw’een two selioolboys ^voidd be criminal. But it w’ould not 
be criminal for a parent or master to inflict moderate punishment upon 
a chihl or apprentice, for this is in itself a lawful act, and comes 
under the exception in s. 79, (Arch. 544.) Nor is any act, whether 
•with or without consent, an otfeiice, if the harm is of a very slight 
character, (s. 99.) 

The harm done must not be different in kind or degree from wliat 
the person has agreed to nm the risk of. Therefore if two 
men were to begin boxing with gloves, one would not be justified 
in throwing aside the gloves, and striking with his fist. Similarly 
either of the players in a fencing match would be bound to discontinue 
the moment the button fell off his foil. On the same principle all the 
recognized niles of the cont(*.st must be observed, for they enter into 
the estimate of the risk. Where two men are span’ing, eveiy^ blow 
must be fair. And so it is laid down in East, (J, E. P. C. 269.) 

“That in cases of friendly contests with weapons, w’hich though not 
of a deadly nature, may yet breed damger, there should be due warning 
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given that each jmrty may start u|>on equal terms. For if two were engag- 
ed to i>lay at cudgels, and the one made a blow at the other, likely to 
hurt, before he was iiX)on his guard, and without warning, and death eii- 
sued, the want of due and friendly warning would make such act amount 
to manslaughter, but not to murder, because the intent was not malicious.’’ 

It inay be questioned whether a* pn'ze fight between two aSults, 
fairly conducted according to English rules, would be protected 
under this section. Notwithstanding the apparent ferocity of the con- 
test, it may well be argued, that it is not on the whole likely to cause 
death or grievous huid, and certainly the annals of boxing are in favor 
of such a position, wliere the combatants are at all matched. On the 
other hand there is no doubt that the law of England, which counte- 
nances such sports as fencing, wrestling, and cudgel-playing, always 
treated prizc-hgliting as absolutely illegal, and even extended the cri- 
minality to every one present, and countenancing the transaction. (I 
Jtuss. 638.) To a certain extent the greater danger of prize-fighting 
may be the reason for tlie ditiereiice, but probably the real cause is the 
pu])licity with which such contests are attended, and the disor- 
derly crowd which they cioUect. Accordingly in cases where no 
death ensued the English practice is to indict the oftender for 
not and breach of the peace. (Foster. 2(30. Heg. v. Billingham 2 
C’ & V, 234. Ttcg. V. Perkins. 4 C, & P. 537.) This being so, 
a i)rize fight would still be criminal utider s. 91, independently of any 
injury intended, or aceming to the parties engaged. 

2. No act, not intended to cause deatli, is to be an offence, if it is 
done, for the benefit of tlie person suffering it ; first ; witli the consent 
of such person, being (jualified to give such consent, and giving it of his 
own free will, aiHl with full knowledge of all the facts, (ss. 88. 90.) 
Secondly ; in the case of persons not capalile of giving consent, if the 
(consent of the person lawfully in charge of them is obtained ; (s. 89.) or 
tiiirdly, even without obtaining consent, where under the circum- 
stances such consent could not possibly be obtained, (s. 92.) 

These Sections will have to be very liberally construed, or they may 
pr(we most dangerous to Medical practitioners, who must take steps, 
often of a most dangerous character, upon the spur of the moment. 

No act which is intended to cause death will be protected. And 
therefore a man who killed a woman in order to save her from being 
lavished, or who supplied another with poison, in order to enable liini 
to escape from death upon the scaffold, would not be within the ex- 
ception. (See ss. 305 306.) But it is no offence to do an act before 
the birth of a child, which prevents its being bom alive, or causes it 
to die after its birth, when the act is done in good faith for the pur- 
pose of saving the mother's life. (s. 815.) 

Mere pecuniary benefit udll not be sufficient, I once knew a strange 
case in wlu(di a man who had a life estate in himself, entailed upon his 
children, with revision to himself in fee, wanted to raise a loan upon 
the security of his estate. He had no children, but as it was possible 
he might have issue, the security was rejected. He hit upon tlie 
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strange idea of having himself castrated in order to make possibility of 
issue extinct ! I need hardly say that the proposal to effect this singu- 
lar covenant against encumbrances was not sanctioned by his lawyer. 
The performance of such an operation for such a purpose would of 
course be illegal under this Code ; first, because the benefit not 
such as is contemplated by the act ; secondly, because griw^Ut 
hurt, such as emasculation is declared to be, can only be donefefibe 
pur])ose of preventing death or other grievous hurt, or for cure cff a 
disease. And therefore a soldier who should aid another hi mutilat- 
ing himself in order to procure his discharge, would also be guilty. 

As to the consent which is necessary, I conceive that every proper 
consent should always be presumed, where the act is in itself proper 
and beneficial ; as for instance a surgical operation. And this is in 
accordance with the principle of the law of evidence, that innocence 
will always be presumed, and therefore where the act is ^riina facie 
lawful, but may be unkwful by omitting certain j)rocautions, it will be 
assumed that those precautions have been taken, until the contrary is 
shown. 

Thus, where the Plaintiff complained that the defendant who had char- 
tered his ship had put on board an article highly inflammable and danger- 
ous, without giving notice of its nature to the master or others in charge 
of the ship, whereby the vessel was burnt, he was held bound to prove 
this negative averment.’' (1 TayL Ev : § 91.) 

Even wheix3 no actual consent coidd possibly have been given, as in 
th(j case of a patient who had not been informed of the necessity of 
any operation, and w^ho was suddenly given chloroform, 1 have no 
doubt that the mere fact of his having placed himself under medical 
care, carried with it an implied consent to do every tiling necessary 
and proper for a cure. 

The contrary presumption woidd arise where the act was in itself 
apparently unlawful. Therefore a person who liad killed or wounded 
another in a stmggle, and who pleaded that it was the accidental 
result of an amicable contest, entered into by mutual consent, would 
have to prove his plea. (I Tayl. Ev. §. 96.) 

A more diflicult case, but one which might easily liappen, would be 
where the party expressly withheld liis consent, though the act were 
admitted to be for his benefit, and for the sole purpose of saving his 
life. Such a case might possibly arise, where a timid patient could 
not nerve himself to undergo an operation, however necessary. Such 
a case is not provided for by this act, and should it arise, the surgeon, 
if he wished to be absolutely safe against subsequent charges, would 
be compelled to leave the sufferer to his fate. Of course if such a charge 
were brought, aud a conviction procured, the punishment could be 
no more than nominal. 

S. 93 seems to be either a singular instance of unnecessary precau- 
tion or a curious novelty in criminal law. It could hardly have oc- 
cuiTed to any one that a mere communication made to another could 
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be an offence. The act says that it is not to be an offence- 
If made in good faith. But this implies that is to be one, if not made 
in good faith. What offence is it to be ? Mere words do not amount 
to an assault ; 851) and libellous words communiciited to the per- 

son libelled alo:^ and not to any third party, do not constitute de- 
famation under the old law, (Phillips v. Jansen 2 Esp. 624) nor ap- 
l^arently under the present Code. Perhaps the exception may be in- 
tended to apply in cases which would othermse come under the head 
of criminal trespass, (s. 441) or insult (s. 504.) 


94. Except murder and offences against tlie State, 

Act to wiiich a punidbable with death, nothing is an 
person is compelled offence which is done by a person 
by threats. do it by threats, 

wliich, at the time of doing it, reasonably cause the 
apprehension that instant death to that person will 
otherwise be the consequence ; provided the person 
doing the act did not of his own accord, or from a 
reasonable apprehension of barm to himself short of 
instant death, place himself in the situation by which 
he became subject to such constraint. 

Explaiiation 1. — A person who, of his own accord, 
or by reason of a threat of being beaten, joins a gang 
of dacoits, knowing their character, is not entitled to 
the benefit of this exception, on the ground of his 
having been compelled by his associates to do any- 
thing that is an offence by law. 

Explanation 2. — A person seized by a gang of 
dacoits, and forced, by threat of instant death, to do 
a thing which is an offence by law, for example, a 
smith compelled to take his tools and to force the 
door of a house for the dacoits to enter and plunder 
it, is entitled to the benefit of this exception. 

This Section differs slightly from the doctrines of English and 
Scotch law. By English law, it would appear that a threat of actual 
death, impending at the moment, would be an excuse for the com- 
mittal of any crime except murder. In the last named case, Lord 
Hale lays it down that 

“ If a man be desperately assaulted, and in peril of death, and cannot 
otherwise escape, unless to satisfy his assailant’s fury he will kill an innocent 
person then present, the fear and actual force will not acquit him of the 
erimeand punishment of murder, if he commit the fact ; for he ought rathen 
to die him^ than kill the innocent.’’ (1 Hale 5L) 
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But actual present and continuing fear of death has been held ail an 
^excuse for joining in a riot, for givdng supplies to rebels, and assisting 
them in minor acts of treason, and even for joining and mai’ching with 
rebels. (1 Euss, 17, 1 Hale 49 — 51, 139.) But in no case will fear 
of injury to houses or goods, or apprehension of personal violence short 
of death, be any excuse whatever ; (1 Russ. 17, Reg, v. Tyler. 8 C. 
& V. 620) nor will even threats of death avail the prisoner, where 
time permits him to procure the protection of the law. (1 Hale 51.) 

By Scotch law it is laid down that, 

“ The excuse of compulsion will only avail if the prisoner was in suck 
a situation that he could not resist without manifest 2 )eril to his life or 
property.” (Alison. Crim. L. 672.) 

Accordingly the plea of compulsion was held suflicient upon indict- 
ments for high treason and piracy. In all the cases cited by Mr. 
Alison the fear was a fear of immediate death, and I am inclined to 
think that the proposition as to peril to property being sullicient 
justification for crime is too widely stated. 

Under s. 94 the compulsion must be such as is required by English 
law, and in the cases of murder and waging war against the Queen, 
(s. 121) even this plea will be insufficient. 

95. Nothing is an offence by reason that it causes, 
or that it is intended to cause, or that 
Act caaMg slight jj; jg knowu to be likely to cause, any 
harm, if that harm is so sHght that 
no person of ordinary sense and temper would com- 
plain of such harm. 

This is rather a singular Section. It is plain that the person of 
ordinary sense and temper” must be taken from the class to which the 
actual complainant belongs. Gross language and even personal violence 
may be so common among members of a particular class of the Com- 
munity, that such acts may be done by one to another without any 
idea that any just ground for complaint is given. Similar acts in a 
different rank of life might necessarily , exliibit an intention to insult 
and injure. The section isS valuable as allowing the judge a means of 
evading the strict letter of the law, wdienever merely litigious charges 
are brought under such Sections as 294,295,499,603 &c. 

Op the Right op Private Defence. 


Nothing done in 
private defence is 
an offence. 


9G. Nothing is an offence which 
is done in the exercise of the right of 
private defence. 


Right of private . ^7. Everypersonhasaright,sub- 
defenoeofthebody ject to the restrictions contained in 
aud of property. gection 99 to defend— 

First His own body, and the body of any other 
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person, against any offence affecting the human 
body; 

Secondly. The property, whether moveable or 
immoveable, of himself or of any other person, 
against any act which is an offence falling under the 
definition of theft, robbery, naiscliief, or criminal 
trespass, or which is an attempt to commit theft, 
robbery, mischief, or criminal trespass. 

98. When an act, which would otherwise be a 

jy lit of rivate offence, is not that offence, by 

defence agaS'^the reason of the youth, the want of ma- 
aot of a i»^on of tuiitv of Understanding, the unsound- 
ness oi mind, or the intoxication of 
the person doing that act, or by reason of any mis- 
conception on the part of that person, every person 
has the same right of private defence against that 
act which he would have if the act were that offence. 

lllmirations. 

(a.) Z, under the influence of madness, attempts to kill A ; Z i» 
guilty of no offence. But A has the same right of private dofcnco which 
he would have if Z were sane. 

i }) ) A enters by night a house which ho is legally entitled to enter. 
Z, in good faith, taking A for a house-breaker, attacks A. Here Z, by 
attacking A under this misconception, commits no off'ence But A has 
the same right of private defence against Z, which he would have if Z 
were not acting under that misconception. 

99. Fir ^. — ^There is no right of private defence 
Acteagainstwhieh agaiust au act which does not reasona- 

is no ri^t of bly cause the apprehension of death 
private defence. grievous hurt, if done, or at- 

tempted to be done, by a public servant acting in 
good faith under colour of his office, though that act 
may not be strictly justifiable by law. 

Second . — ^There is no right of private defence 
against an act which does not reasonably cause the 
apprehension of death or of grievous hurt, if done, or 
attempted to be done, by the direction of a public 
servant acting in good faith under colour of his office. 
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though that direction may not be strictly justifiable 
by law. 

Third.— There is no right of private defence in cases 
in which there is time to have recourse to the pro- 
tection of the public authorities. 

Fourth . — The right of private defence in no case 
Extent to which extends to the inflicting of more harm 
the right may bo than it is necessary to inflict for the 
exercised. purpose of defence. 

Explanation 1. — A person is not deprived of the 
right of private defence against an act done, or at- 
tempted to be done, by a public servant, as such, 
unless he knows, or has reason to believe, that the 
person doing the act is such public servant. 

Explanation 2. — A person is not deprived of the 
right of private defence against an act done, or at- 
tempted to be done, by the direction of a public ser- 
vant, unless he knows, or has reason to believe, that 
the person doing the act is acting by such direction ; 
or unless such person states the authority under 
which he acts, or, if he has authority in writing, un- 
less he produces such authority, if demanded. 

100. The right of private defence of the body ex- 

when the ri ht Under the restrictions mention- 

of private defence ed in the last preceding Section, to 
of the body extends voluntarv causing of death or of 

causmg oa . Other harm to the assailant, if the 

offence which occasions the exercise of the right be 
of any of the descriptions hereinafter enumerated, 
namely — 

First . — Such an assault as may reasonably cause the 
apprehension that death will otherwise be the conse- 
quence of such assault — 

Secondly . — Such an assault as may reasonably 
cause the apprehension that grievous hurt will other- 
wise be the consequence of such assault — 
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Thirdly . — ^An assault with the intention of com- 
mitting rape — 

Fourthly . — ^An assault with the intention of grati- 
fying unnatural lust — 

Fifthly . — An assault with the intention of kidnap- 
ping or abducting — 

Sixthly. — An assault with the intention of wrong- 
fully confining a person, under circumstances which 
may reasonably cause him to apprehend that he will 
be unable to have recourse to the public authorities 
far his release, 

101. If the offence be not of any of the descrip- 

, tions enumerated in the last preced- 
extends to causing mg ocction, the right 01 private de- 
any harm other fence of the body does not extend to 
the voluntary causing of death to the 
assailant, but does extend, under the restrictions men- 
tioned in Section 99, to the voluntary causing to the 
assailant of any harm other than death. 

102. The right of private defence of the body 

commences as soon as a reasonable 
and continuance of apprehension ot danger to the body 
the right of private arises from an attempt or threat to 
commit the offence, though the offence 
may not have been committed ; and it continues as 
long as such apprehension of danger to the body 
continues. 


103. The right, of private defence of property 

When the ri ht Under the restrictions men- 

of priTOte defence tioned in Section 99, to the voluntary 
of property extends causing of death Or of any other harm 
to causing d^ith. ^ tiie wrong-doer, if the offence, the 

committing of which, or the attempting to commit 
which, occasions the exercise of the right, be an of- 


fence of any of the descriptions hereinafter enume- 
rated, namely — 


First . — Robbery. 





KIGlK OF PRIVATE DEFENCE. 


Secondly. — House-breaking by night. 

Thirdly. — Mischief b^ fire committed on any build- 
ing, tent, or vessel, which building, tent, or vessel is 
used as a human dwelling, or as a place for the cus- 
tody of property. 

Fourthly. — Theft, miscliief, or house-trespass, un- 
der such circumstances as may reasonably cause ap- 
prehension that death or grievous hurt will be the 
consequence, if such right of private defence is not 
exercised. 

104. If the offence, the committing of which, or 
„„ , . , the attempting to commit which, occa- 

extends to causing sious tlie Gxercise ot the right of pn~ 
any harm other y^to defence, be theft, miscIiief, or 

than death. • • i x . r c ^ 

criminal trespass, not of any of the 
descriptions enumerated in the last preceding Sec- 
tion, that right does not extend to the voluntary 
causing of death, but does extend, subject to the 
restrictions mentioned in Section 99, to the volun- 
tary causing to the wrong-doer of any harm other 
than death. 


„ ^ 105. Firit . — ^The right of private 

and continuance of deience oi property commences when 
the right of prirate reasonable apprehension of 

defence of proTierty. , ^ 

to the property commences. 

Second . — ^The right of private defence of property 
against theft continues till the offender has effected 
his retreat with the property, or the assistance of the 
public authorities is obtained, or the prop^ty has 
been recovered. 

Third . — ^The right of private defence of property 
against robbery continues as long as the offender 
causes or attempts to cause to any person death or 
hurt or wrongful restraint, or as long as the fear of 
instant death or of instant hurt or of instant per- 
sonal restraint continues. 
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Fourth . — ^The right of private defence of property 
against criminal trespass or mischief continues as 
long as the olfender continues in the commission of 
criminal trespass or mischief. 

Fifth . — ^The right of private defence of property 
against house-breaking by night, continues as long 
as the house-trespass which has been begun by such 
house-breaking continues. 

106. If, in the exercise of the right of private 

Eight of private against an assault which rea- 

defenoe agamat a sonably causes the apprehension of 
^uriskof w defender be so situated 

to an innocent that he cannot effectually exercise 
peraon. right without risk of harm to an 

innocent person, his right of private defence extends 
to the running of that risk. 

Rlmtration. 

A is attacked by a mob who attempt to murder liim. He cannot 
effectually exercise his right of private defence without firing on the 
mob, and he cannot fire without risk of harming young children who 
are mingled with the mob. A commits no offence if by so firing ho 
harms any of the chil(h*en. 

The right of private defence extends to defence against injuries 
either to person or property, whether the injury aftects the person or 
property of him who stands on his defence, or of some one else. (s. 97.) 

The principle of the right is, that it shall only be exercised when 
and so far as is necessary. 

The right of private defence will seldom be necessary when the act 
is done by a public servant, acting in good faith under colour of his 
office. For in such cases an appeal to superior authority will always 
redress tlie grievance, if the act be not strictly justifiable. But some- 
times the act may be one which would not admit of redress. For 
instance if a|L attempt were made to flog or execute the wrong man. 
Here resistance would be admissible, (s. 99.) 

The expression “ public servant” is defined in s. 21. It will be 
observed however that the exemption does not in terms apply in favor 
of ptTsons who in good faith assist a public servant, whether he is or 
is not justified in his conduct. But it is plain that in practice it does 
so epply. Suppose the case of a constable who calls on the bystanders 
to help him in an'esting a supposed burglar. Here the act done” 
is the attempt to arrest, and resistance to this entire act is forbidden, 
and of course equally forbidden whether the resistance takes the form 
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of knocking down the constable, or the persons whose assistance is 
necessary to him. And explanation 2 s. 99, expressly refers to acts 
done “ by direction of a public servant.’* 

Nor does this section of the act at all apply to the case of private per- 
sons acting lawfully in discharge of a public duty, or supposing them- 
selves to be lawfully so acting. The question however will always resolve 
itself into a further question, whether the act of the private person was 
really lawful or not. Por instance a private person may without warrant 
arrest a man wiio has actually committed a murder, but he may not 
arrest him upon suspicion, if that suspicion turns out to be unfound- 
ed. (1 Buss. 593.) If then the act is lawful, it cannot be resisted by 
any species of force ; for the lowest species of force must amount to 
an assault, and an assault cannot bo justified on the score of provoca- 
tion, “ by any thing done in obedience to the law.” (s. 352.) 

It may be argued indeed that even where a private person does an 
act which he bond fide believes to be justifiable ; as for instance the 
arrest of an innocent person honestly believed to be a murderer, that 
the right of private defence does not exist. It may be argued that s 
9 7 only gives the right of private defence against offences^ and that by 
ss. 7 6 and 7 9 acts done by a person who under a mistake of fact 
bond fide believes himself to be bound or justified by law in doing 
the act are not otfcnces. But it will be observed that in s. 99 the 
word used throughout is act not offence. Tlie cases put in explana- 
tions 1 and 2, s. 99 are cases of acts which are not offences. It is 
plain also that the person who stands upon his defence cannot judge 
of the motives, but only of the conduct of his assailant. As he is 
allowed to resist a public officer, whom he does not know to be such, 
a fortiori must he be allowed to resist one who is not a public offi- 
cer, and who is acting illegally. 

Persons laAvfuUy executing legal process should always commence 
by showing their warrant, if they have any, or if they have none, 
should plainly announce their object and the authority under which 
they act. This is necessary both for their own protection, and 
in justice to those with whom they are dealing. The mere show- 
ing by a constable of his staff of office is sufficient, as an intimation of 
his cliaracter. But when a bailiff rushed into a bed-chamber early 
in the morning, without giving the slightest intimation of his business, 
and the gentleman, not knowing him, wounded him with his sword 
in the impulse of the moment, this was held not to be murder, as there 
was nothing to show the pnsoner that the deceased was acting by 
authority of law. (Arch. 533.) 

The right of voluntarily causing death in self-defence is only granted 
in the cases named in Sections 100 and 103. A death is said to be 
voluntarily caused, when it is actually intended, or when such a 
weapon is used as would necessarily or naturally produce death. It 
would be no justification for a man who shot another through the 
head, or ran him through the body, to say that he did not intend to 
ctiuse his death. And so, where a park-keeper, having found a 
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boy stealing wood, tied him to a horse’s tail, and dragged him 
along the park, and the boy died of the injuries he received this was 
held to be murder. (Arch. 523.) So in one case where the prisoner 
struck the deceased with an iron bar, and in another where he stamp- 
ed upon his belly, so that each of the sufferers died ; these were 
justly lield to be murders ; because the correction being excessive, 
and such as could not but proceed from a bad heart, it was equivalent 
to a deliberate act of killing, (Arch. 524.) 

Where the defence is that the party was about to commit such a 
crime as would justify his death, this must be proved ; not indeed so 
as to establish the fact condusively, but so as to prove that the party 
had such grounds for supposing violence was intended, as would 
warrant a rational man in so acting. Where the prisoner was in pos- 
session of a room at a tavern, and several persons insisted on having 
it, and turning him out, which he refused to submit to, whereupon they 
drew their swords upon him and his companions, and he then drew 
his sword, and killed one of them ; this was held to l>e justifiable 
homicide ; not that he woidd have been authorized to act so, in 
maintaining his possession of the room, which under those circum- 
stances might fairly be questioned ; — but because the facts rendered it 
apparently necessary in self-defence. (1 lluss. 669.) Where, how- 
ever, a servant set to watch in his master’s garden at night, shot a 
person whom he saw going into the hen-roost, it was decided tliat he 
was not justified in so doing, unless he had fair grounds to believe his 
own life to be in actual danger. 

Even in cases where the nature of the crime which is committed or 
contemplated would justify the voluntary infliction of death, such an 
act would l>e unlawful if the crime could be prevented by milder 
means, (s. 99. cl. 4.) 

Accordingly, in Bengal, the slaying of a robber after he had been 
taken into safe custody was held to be wilful murder. (1 M. Dig. 
182, § 577.) And so, in Bombay, 

“ The prisoner killed with a sword a thief he found at night stealing his 
chillies in a field. Held by the S. F. U. that this was not a case of justi- 
fiable homicide, but of culpable homicide ; it being proved that the pri- 
soner’s own fife was not in danger, that the deceased offered no resistance, 
and did not even attempt to escape, and that the prisoner might have ap- 
prehended the deceased without resorting to extreme means, which the cir- 
cumstances of the case did not warrant,^ (3 M. Dig. 119, § 109.) 

The right of defence begins when a reasonable apprehension of 
danger commences, (ss. 102, 105) that is, when there is a reasonable 
apprehension of such danger as would justify the particular species of 
retaliation employed. A man who is attacked by another who wears 
a sword, is not justified in killing him on the chance that he may use 
the weapon, but if he sees him about to draw it, it is not necessary to 
wait till he does draw it. So a man who hears a burglar busy opening 
the lock of the house door, may fire at him before he gets in. But he 
would not be justified iii firing at a man whom he saw prowling 
about his compound at night, unless he had reasonable ground 
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to suppose tliat the party was about to force his way into the 
house. 

The right of defence ends udth the necessity for it. Where the in- 
jury is to the person, tlie right ceases with the apprehension of dan- 
ger ; (s. 102) that is, as I said before, with the apprehension of such 
danger as woidd justify the particular form of violence employed in 
self-defence. Where a man is attacked by another with a sword, he is 
as we have seen, justified in killing him. But if the sword is broken, 
or the assailant is disarmed, so that all apprehension of serious harm 
is over, the party attacked would be committing murder or man- 
slaughter at the least, if he were still to proceed to the death of his 
opponent. But a man who is assaulted is not bound to modulate his 
defence, step by step, according to the attack, before there is reason 
to believe the attack is over. He is entitled to secure his victory, as 
long as the contest is continued. lie is not obliged to retreat, but 
may pursue his adversary till he finds himself out of danger ; and if 
in a conflict between them, he happens to kill, such kiUiiig is justifi- 
able.” (i Buss. 667.) And of course, where the assault has once 
assumed a dangerous form, every allowance should be made for one, 
who with the instinct of self-preservation strong upon him, pursues Ids 
defence a little farther than to a perfectly cool bystander would seem 
absolutely necessary. The question in such cases will be, not whether 
there was an actually continuing danger, but whether there was a 
reasonable apprehension of such danger. 

The right of defence against injuries to property is governed by the 
same principle, viz. the continuance of an injury which may be prevent- 
ed. (s. 105.) Therefore resistance, within the justifiable limits, 
may be continued so long as the wrongful act is going on. But 
when the robber, for instance, has made his escape, the principle 
of self-defence would not extend to killing him if met with on 
a subsequent day. If however the property were found in his 
possession, the right of defence would revive for the purpose of 
its recovery. It by no means follows however that the right would 
revive to the same extent as it formerly existed, at the com- 
mission of the original ofiencc. For instance, if a house-breaker is 
found carrying away property at night, he may be killed. But if he 
is met with next day in possession of the same property, it would be 
unlawful to kill bim, as the house breaking has come to an end. Only 
such violence is lawful as would be justifiable against a person who 
has stolen property without intimidation, and if he resists by means 
which create no apprehension of death or grievous hurt, he cannot 
be killed, by virtue of anything contained in these sections. This is 
the ground of the distinction tlrawn in explanations 2 and 3 be- 
tween theft and robbery. In the former case the right of defence ap- 
pears to last longer than it does in the latter. What is meant is, that 
the right of defence against robbery, as such, only lasts as long as the 
robbery. W'hile the fear of death, hurt, or wrongful restraint, which 
causes theft to grow into robbery, (s. 390) continues, the offender 
may be killed. But when he takes to his heels wdth the booty, the 
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robbery is over, and the right of defence is reduced to what would 
have been admissible against a pick-pocket. This seems, as a mere 
matter of public policy, to be a grave error, and is certainly opposed 
to English law which would allow a man to fire upon a highwayman 
while he was galloping away. A similar remark applies to explana- 
nation 5. The right of defence against house-breaking as such, only 
lasts so long as the house trespass continues, that is, (s. 442) so 
long as the criminal is within the building. It would appear that if 
he died of a shot fired at him after he had effected his escape from 
the house, this would be an unlawful killing, though it* he did not die, 
but was maimed for life, it would be all right, (s. 104.) 

Death caused by the exercise of the right of private defence of pro- 
perty or person, in good faith, but to an extent not waiTanted by the 
law, is not murder, but culpable homicide, (s. 300. Exception 2.) 

It will be observed that the above sections refer to tlie right of pri- 
vate defence only, not to another right which frequently arises on the 
commission of crime, viz., the right to arrest. This rests upon a com- 
pletely different ground, viz. upon considerations of public policy. 

Eesistance to a legal arrest will always justify the death of the party 
resisting, where the authority of the law can be maintained in no other 
way. 

“ So that in all cases, whether civil or criminal, where persons having 
authority to arrest or im})rison, and using the proper means for that pur- 
pose, are resisted in so doing, they may repel force by force, and need not 
give back ; and if the party making resistance is unavoidably killed in the 
struggle, this homicide is justihable.” (1 Russ. 065.) 

In such cases the party trying to effect the arrest, is not required 
to stand on his defence. He is bound to advance and perform bis 
duty, at all hazard to himself, and therefore is entitled to protect him- 
self so far as may be necessary. 

“ But in judging of the degree of resistance which shall justify the as- 
sumption of deadly weapons, the rule is, that none is sufficient which does 
not give the officer reason to believe that his life shall come to be in hazard 
if he shall persist, the execution of his warrant. The fear of a wrestling 
bout, or even of a beating or bruising, is not a relevant defence, nor indeed 
any thing sh^rt of a preparation of a deadly weapon against the oificer, or 
of such an overpowering force as plainly indicates tha^ but with the peril 
of hk Ufe, he cannot advance and discharge his duty. But, on the other 
hand, it is equally clear, that if the officer shall hastily, and without any 
sufficient cause, make use of deadly weapons to enforce his warrant, and 
death shall ensue, this crime will not be construed any thing less than mur- 
der, This will be more especially the case, if there be any appearance 
of premeditation or malice on the officer’s part, or reason to behevo that 
he has made use of his office, and his commission, to give a colour to, and 
obtain impunity for private vengeance.” (Alison. Crim. L. 29.) 

And the same necessary violence, which may be employed by an 
officer in making an arrest will be justifiable on the part of gaolers, 
or others, resisting a forcible attempt to escape from theit custody. 
(Arch. 534.) 





EIGHT OP PEIVATE DEFENCE. 


G1 


Precisely the same protection is extended to private persons, aiding 
public officers, or effecting an arrest, of their own accord, under cir- 
cumstances which justify them in so doing. 

“ In order to justify an officer or private person in these cases it is ne- 
cessary that they should, at the time, be in the act of legally executing a 
duty imposed upon them by law, and under such circumstances, that if the 
officer or private person were killed, it would have been murder. For if the 
circumstances of the case were such, that it would have been manslaught^ 
only to kill the officer or private person, it will be manslaughter at least in 
the officer or private person to kill the party resisting.” (Arch. 534.) 

The rule which always allows a person legally executing an arrest, 
to proceed even to death, if resisted, does not apply with the same 
universality where the party, instead of resisting, merely flies to avoid 
an*est. There the course to be pursued by the officer depends on the 
nature of the proceeding. 

** If the offence with which the man was charged were a treason or felony, 
or a dangerous wound given, and he flies, and cannot otherwise be appre- 
hended, the homicide is justitiablo ; but if charged with a breach of the 
j)eace, or other misdemeanour only, or if the arrest were intended in a civil 
suit, the killing in these cases will be murder ; unless, indeed, the homicide 
were occasioned by means not likely or intended to kdl, such as tripi)ing up 
his heels, giving him a blow of an ordinary cudgel, or other weapon not like- 
ly to kill, or tlie like ; in which case the homicide, at most, would be man- 
slaughter only.” (Arch. 534.) 

In such a case, I conceive the (question for the Court would be ; 
whether the means employed to stop the fugitive, were such as an or- 
dinarily prudent man would make use of, who had no intention of 
doing any serious injury. Suppose a peon, who was after a runaway 
debtor, were to run him through the back with his sword, this would 
be clearly murder. If he struck him a blow on the head with his 
staff, from which iu the great majority of cases no serious injury would 
arise, this would be only manslaughter ; but if he tripped up his heels, 
and the man pitched on a stone, and died of the concussion, this woiihl 
be merely homicide hj misadventure, as the act was perfectly lawful 
in itself, and the result could not have been foreseen. 

The Scotch law is even stricter upon this point, and only justifies 
the killing of a runaway criminal in cases where the charge against 
him is a capital offence. As Mr. Alison observes, (Grim. L. 37.) 

“ Certainly nothing can be found iu the consideration of imblic interest or 
state necessity, urged on the other side, in such a case, to counterbalance 
the consideration that the officer has here taken upon himself to kill a 
person suspected of an offence, for which, if convicted, the law would 
nave inflicted a milder punishment. But this is to be observed, on the 
other side, that in the case of an atrocious assault bordering on death, or 
with deadly weapons, and where the future consequences of the wound are 
uncertain, the officers or their assailants are clothed with nearly the same 
privilege as if death had actually ensued.” 

In India, where the ultimate escape of a known criminal is next to 
impossible, the rule of Scotch Law seems to me the safer rule to 
follow. 
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CHAPTER V. 

OF ABETMENT. 

Abetment of ,a 107. A person abets the doing of 
tiding- a thing, who — 

First . — Instigates any person to do that thing ; or. 

Secondly . — Engages with one or more other per- 
son or persons in any conspiracy for the doing of 
that thing, if an act or illegal omission takes place in 
pursuance of that conspiracy, and in order to the 
doing of that thing ; or, 

Thirdly . — Intentionally aids, by any act or illegal 
omission, the doing of that thing. 

Explanation 1. — A person who, by wilful misre- 
presentation, or by wilful concealment of a material 
fact which he is bound to disclose, voluntarily causes 
or procures, or attempts to cause or procure, a thing 
to be done, is said to instigate the doing of that 
thing. 

Illustration, 

A, a public officer, is authorized by a warrant from a Court of Justice 
to apprehenci Z. B, knowing that fact and also that C. is not Z, wilfully 
represents to A that 0 is Z, and thereby intentionally causes A to ap- 
prehend C. Here B abets by instigation the apprehension of 0. 

Explanation 2. — ^Whoever, either prior to or at 
the time of the commission of an act, does any thing 
in order to facilitate the commission of that act, and 
thereby facilitate the commission thereof, is said to 
aid the doing of that act. 

108. A person abbots an offence who ahets either 

Abettor Commission of an offence, or the 

® commission of an act, wliich would be 

an offence, if committed by a person capable by law 
of committing an offence with the same intention ^sr 
knowledge as that of the abettor. 
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Explanation 1. — ^The abetment of the fllegal omis- 
sion of an act may amount to an offence although 
the abettor may not himself be bound to do that act. 

Explanation 2 . — To constitute the offence of abet- 
ment, it is not necessary that the act abetted should 
be committed, or that the effect requisite to consti- 
tute the offence should be caused. 

Illustrations^ 

(a) A instigates B to murder C. B refuses to do so- A is guilty of 
abetting B to commit mui*(]er. 

(b) A instigates B to murder D. B in pui*suanco of the instigation 
stabs D. D recovers fi’om the wound. A is guilty of instigating B to 
commit murder. 

Explanation 3. — It is not necessary that the per- 
son abetted should be capable by law of committing 
an offence, or that he should have the same guilty 
intention or knowledge as that of the abettor, or any 
guilty intention or knowledge. 

Illustrations, 

(a) A, with a guilty intention, abets a child or a lunatic to commit 
an act which would be an offence if committed by a jierson ca[>able by 
law of committing an offence, and having the same intention as A. 
Here A, whether the act be committed or not, is guilty of abetting 
an oftbnee. 

(h) A, with the intention of murdering Z, instigates B, a child under 
seven years of age, to do an act which causes Z’s death. B, in conse- 
quence of the abetment, does the act, and thereby causes Z’s death. 
Here, though B was not capable by law of committing an offence, A is 
liable to be punished in the same manner as if B haxl been capable by 
law of committing an offence, and had committed murder, and he is 
therefore subject to the punishment of death. 

(r) A instigates B to set hre to a dwelling-house. B, in consequence 
of the unsoundness of his mind, being incapable of knowing the nature 
of the act, or that he is doing what is wrong or contrary to law, sets fire 
to the house in consequence of A’s instigation- B has committed no 
offence, but A is guilty of abetting the offence of setting fire to a dwell- 
ing-house, and is liable to the punishment provided for that offence. 

(d) A, intending to cause a theft to be committed, instigates B to 
take property belonging to Z out of Z*s possession. A induces B to 
believe that the property belong to A. B takes the property out of 
Z’s possession, in good faith beUeving it to be A’s property. B, acjting 
under this misconception, does not take dishonestly, and therefore does 
not commit theft. But A is guilty of abetting theft, and is liable to the 
same punishment as if B had committed theft. 

Explanation 4, — ^The abetment of an offence be- 
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ing an offence, the abetment of such an abetment is 
also an offence. 

Ulustration. 

A instigates B to instigate C to murder Z. B accordingly instigates 
C to murder Z, and C commits that offence in consequence of B’s insti- 
gation. B is liable to be punished for his offence with the pmiishment 
for murder ; and as A instigated B to commit the offence, A is also 
liable to the same punishment. 

Explanation 5. — It is not necessary to the com- 
mission of the offence of abetment by conspiracy that 
the abettor should concert the offence with the per- 
son who commits it. It is sufficient if he engage in 
the conspiracy in pursuance of which the offence is 
committed. 


Illustration, 


A concerts with B a plan for poisoning Z. It is agreed that A shall 
administer the poison. B then explains the plan to C, mentioning that 
a tliird person is to administer the poison, but without mentioning A’s 
name. C agrees to procure the poison, and procures and delivei’s it to 
B for the purpose of its being used in the manner explained. A admi- 
nisters the poison ; Z dies in consequence. Here, though A and 0 
have not conspired together, yet C has been engaged in the conspiracy 
in pursuance of which Z has been murdered. C has therefore commit 
te(I the offence defined in this Section, and is liable to the punishment 
for murder. 


109. Whoever abets any offence shall, if the 


Punishment of a- 
betment if the act 
abetted is commit- 
ted in consequence, 
and where no ex- 
press provision is 
made for its punish- 
ment. 


act abetted is committed in conse- 
quence of the abetment, and no ex- 
press provision is made by this Code 
for the punishment of such abetment, 
be punished with the punishment pro- 
vided for the offence. 


Explanation . — An act or offence is said to be com- 
mitted in consequence of abetment, when it is com- 
mitted in consequence of instigation, or in pursuance 
of the conspiracy, or with the aid which constitutes 
the abetment. 

Illustrations, 

(a) A offers a bribe to B, a public servant, as a reward for showing 
A some favor m the exercise of B’s official functions. B accepts the 
bribe. A has abetted the offence defined in Section 161. 

Q>) A instigates B to give false evidence. B, in consequence of the 
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instigation, oommits that offence. A is guilty of abetting that offence, 
and is liable to the same punishment as B. 

(c) A and B conspire to poison Z. A, in pursuance of the conspi- 
racy, procures the poison and delivers it to B in order that he may 
administer it to Z. B, in pursuance of the oonspiracy, administers the 
poison to Z in A’s absence and thereby causes Z’s death. Here B is 
guilty of murder. A is guilty of abetting that offence by conspiracy, 
and IS liable to the punishment for murder, 

110. Wtoever abets the commission of an offence 
Punishmentofabet- shall, if the pepson abetted does the 
ment if the person act with a difltereiit intention or know- 

led^e from that of the abettor, be 
tention from that of punished with the punishment pro- 
the abettor. vided for the offence which would 

have been committed if the act had been done with 
the intention or knowledge of the abettor and with 
no other. 

111. When an act is abetted and a different act 

is done, the abettor is liable for the 
whenoue^actfsai^ act done, iu the same manner and to 
ted and a different the Same extent as if he had directly 
ac IS one. abetted it ; provided the act done was 

Proviso. a probable consequence of the abet- 

ment, and was committed under the 
influence of the instigation, or with the aid or in 
pursuance of the conspiracy which constituted the 
abetment. 

Rlmtrationz, 

(a) A instigates a child to put poison into the food of Z, and gives 
him poison for that purpose. The child, in consequence of the insti- 
gation, by mistake puts the poison into the food of Y, which is by the 
side of that of Z. Here, if the child was acting under the influence of 
A’s instigation, and the act done was under the circumstances a proba- 
ble consequence of the abetment, A is liable in the same manner, and 
to the same extent, as if he had instigated the child to put the poison 
into the food of Y. 

(h) A instigates B to bum Z’s house. B sets fire to the house, and 
at the same time commits theft of property there. A, though guilty 
of abetting the burning of the house, is not guilty of abetting the theft ; 
for the theft was a distinct act, md not a probable consequence of the 
burning. 

(c) A instigates B and C to break into an inhabited house at mid- 
night for the purpose of robbery and provides them with arms for that 
purpose. B and 0 break into the house, and being resisted by Z, one 
of the inmates, murder Z. Here, if that murder was the probable con- 
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sequence of the abetment, A is liable to the punishment provided for 
murder. 

112. Iftheactfor which the abettor is liable 
Abettor when li- Under the last preceding Section is 

aMe to cumnUtive committed in addition to the act 

pnniihment for act r jj. j j ±*j. ± j* x* j. r 

abetted and for act ftOOttGCl, d/IICl COIlStiltTlwGS S> QlStilllCti Ot“ 

fence, the abettor is liable to punish- 
ment for each of the offences. 

RlvMration, 

A instigates B to resist by force a distress made by a public 
servant. B, in consequence, resists that distress In offering the re- 
sistance, B voluntarily causes grievous hurt to the officer executing the 
distress. As B has committed both the offence of resisting the distress, 
and the offence of voluntarily causing grievous hurt, B is liable to 
punishment for both these offences ; and if A knew that B was likely 
voluntarily to cause grievous hurt in resisting the distress, A will also 
be liable to punishment for each of the offences. 

113. When an act is abetted with the intention 
i, . ou the part of the abettor of causing 

tor for an effeot a particular effect, and an act tor 
oauB^ by act which the abettor is liable in conse- 

abetted different 

from that intended qucncc ot the abetment causes a dit- 
by the abettor. ferent effect from that intended by the 
abettor, the abettor is liable for the effect caused, in 
the same manner and to the same extent as if he 
had abetted the act with the intention of causing 
that effect, provided he knew that the act abetted 
was likely to cause that effect. 

IlluBtraiion, 

A instigates B to cause grievous hurt to Z. B, in consequence of the 
instigation, causes grievous hurt to Z. Z dies in consequence. Here, 
if A knew that the mevous hurt abetted was likely to cause death, A 
is liable to be puni^ed with the punishment provided for murder. 

114. Whenever any person who, if absent, would 
Abettor present liable to be punished as an abettor, 

when offence is is present when the act or offence for 
committed- which he would be punishable in con- 

sequence of the abetment is committed, he shall be 
deemed to have committed such act or offence. 

115. Whoever abets the commission of an offence 
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punishable with death or transporta- 
Abetment of *n tion for life, shall, if that offence be 

oflfeace punishaole mx j • j.1. 

with death or trans- not Committed III consequence 01 me 

no^ abetment, and no express provision is 
committed in con- made bj this Code for the punishment 
betment abetment, be punished with 

imprisonment of either description for 
a term which may extend to seven years, and shall 
. also be liable to fine ; and if any act 
cn^eslarmbedone for which the abettor is liable in con- 
in consequence of sequence of the abetment, and which 

the abetment. i. • j 1 1 

causes hurt to any person, is done, the 
abettor shall be liable to imprisonment of either des- 
cription for a term which may extend to fourteen 
years, and shall also be liable to fine. 

Illmtration, 

A instigates B to murder Z. The offence is not committed* If B 
had murdered Z he would have been subject to the pimishment of death 
or transportation for life Therefore A is liable to imprisonment for a 
term which may extend to seven yeare, and also to a nne ; and if any 
hurt be done to Z in consequence of the abetment, he will be liable 
to imprisonment for a term which may extend to fourteen years, and 
to fine. 

116. Whoever abets an offence punishable with 
^ imprisonment shall, if that offence be 
off«^”*puni»^b“ not committed in consequence of the 
with imprisonment, abetment, and no express provision is 
coM^ttedteconse- made by this Code for the punishment 
quenoeof theabet- of such abetment, be punished with 

meat. . • j i? j * i* 

imprisonment oi any description pro- 
¥Med for that offence, for a term which may extend 
to one-fourth part of the longest term provided for 
that offence, or with such fine as is 
th^^lftbZd provided for that offence, or with 
be a public servant both ; and if the abettor or the person 
pwenttteoknct abetted is a public servant, whose 
duty it is to prevent the commission 
of such offence, the abettor shall be punished with 
imprisonment of any description provided for that 
offence, for a term which may extend to one-half of 
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the longest term provided for that offence, or with 
such fine as is provided for the offence or with both. 

Illustrations, 

(a) A offers a bribe to B, a public servant, as a ret^ard for showing 
A sotne favour in the exercise of B^s official functions. B refuses to ac- 
cept the bribe^ A is piuiishable under this Section. 

(h) A instigates B to give false evidence. Here, if B does not give 
false evidence, A has nevertheless committed the offence defined in this 
Section, and is punishable accordingly. 

(c) A, police officer, whose duty it is to prevent robbery, abets the 
commission of robbery. Here, though the robbery be not committed, 
A is liable to one-half of the longest term of imprisonment provided for 
that offence, and also to hue. 

(d) B abets the commission of a robbery by A, a ^xdice officer, 
whose duty it is to prevent that offence. Here, though the robbeiy be 
not committed, B is liable to one-half of the longest term of imprison- 
ment provided for the offence of robbeiy, and also to fine. 

117. Whoever abets the commission of an offence 
by the public generally, or by any 
number or class of persons exceeding 
ten, shall be punished with imprison- 
ment of either description for a term 
which may extend to three years, or 
with fine, or with both. 

Elustration, 

A affixes in a public place a placard, instigating a sect consisting of 
more than ten members, to meet at a certain time and place for the 
purpose of attacking the members of an adverse sect while engaged in 
a procession. A has committed the offence defined in this Section* 

The English law used to divide Criminals, into four classes, accord- 
ing to the manner in which they were connected with the act. They 
were either, principals in the first or second degree, or sccessarica be- 
fore or after the fact. 

A principal in the first degree is defined to be, one who, eitto 
actually or constructively, is the immediate perpetrator of the crime. 
(Arch. 4.) 

A principal in the second degree is, one who is present, aiding and 
abetting, at the commission of the fact. (Ibid.) 

An accessary before the fact is he who, being absent at the time of 
the felony committed, doth yet procure, council, command, or abet 
another to commit a felony. (Arch. 71.) 

An accessary after the fact is one, who knowing a felony to have 
been committed by another, receives, relieves, conffoirts, or assists the 
felon. (Arch. 10.) 


Abetting the com- 
mission of an of- 
fence by the public, 
or by more than 10 
persons. 
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The three first ckssee Are induded under tlie general term abettor, 
or defined by (ss. 10?^ 108.) The person pointed to in s. 10^. Eip. 
3, would hare been termed a prtndpal in the first degree. (Stee Beg. 
V. Butcher 28 L. J. M. C. 14.) A principal in the second degree would 
cotne under clause 2 of s. 107, And an accessary before the fact Under 
clause 1. There is nothing in this chapter Which applie^s to acces- 
saries after the fact. All of the sections refer to something done prior 
to, or at the time of the commission of the act, not to assistance or 
concealment rendered after the crime is accomplished. This is treated 
of under the head “ Harbouring” which will be found in ss. 130, 136, 
212, 216. 

A person is said to instigate another to an act, when he actirely 
Suggests and stimulates him to the act, by any means or language, 
direct or indirect, whether it take the form of express solicitation or of 
hints, insinuation, or encouragement. (Arch. 8.) But a mere acquies- 
cence or permission does not amount to an instigation. 

“ As if A says he will kill J. S. and B says you may do your pleasure for 
me, this makes not B accessary." (I Hale 61 A) 

There seems at first to be some contradiction between clause 2 of s. 
107, and ss. 115 and 116. The former seems to imply that some 
abetments are only offences if something follows upon them ; the latter 
that an abetment is an indiependent crime, irrespective of ulterior re- 
sults. I conceive that the legislature contemplated two sorts of abet- 
ment, active and inactive. An active abetment, such as instigation, 
is in itself punishable, though nothing comes of it. But au inactive 
abetment, as where a person consents to take part in a conspiracy 
pressed upon him by others, is only a crime where some overt-act is 
done in consequence. 

By English law, it is laid down that, if 

‘ ‘ A commands B to kill C, Imt before the execution thereof A repents^ 
and countermands B, and yet B proceeds in the execution thereof, A is not 
accessary, for his consent continues not, and he gave timely countermand 
to B, But if A had rei)ented, yet if B had not been actually countermanded 
before the fact committed, A had been accessary." (1 Hale 618, 2 Hawk 
P. C. 442.) 

The doctrine is contrary to the general principle of English law, 
which will not suffer a party who has once committed a crime to 
purge it by subsequent acts, as for instance, in the case of larceny, 
even by restitution. (Arch. 274.) No such exception is hinted at in 
the Code, and I conceive the principle would be too dangerous in its 
application to render its introduction desirable. 

Whttt is meant by the phrase “ illegal omission,” which is mentioned 
in s. 107. ch 3, as one of the wtys by which a person may abet 
an aet F By English law a man ^s not become an accessaiy by 
mera non-frasance, m foff instance withholding assistance which be 
had it in his |mwer fo give ; <K)ncealmeUt of ati intended crime, of 
which he has infomation. (Arch. 8.) I do not imagine that the 
fitamers of tiie Code intended to Mter tto ride. It seems to me that 



70 


ABSTMINT. 


the omission’* must be one which has an active effect in bringing 
about the result ; that it must be one of the chain of facts by which 
the crime is accomplished, and that it will not be sufficient if it is 
merely an omission to do something which might prevent the crime. 
For instance if a servant were intentionally to leave a door unlocked, 
in order to facilitate the entrance of a burglar ; if a nurse were in- 
tentionally to refrain from giving a sick man his medicine, in order 
to hasten his death ; there would be ill^ai omissions by which the 
crimes were aided. The mere passive assistance afforded by conceal- 
ment of facts which might be disclosed, is rendered punishable by 
8s. 118, 119 and 176. 

These remarks apply mth still greater force to s. 107 cl. 3, Exp. 1, 
where the “ wilful concealment” which amounts to abetting must be of a 
material fact, which the party is bound to disclose, by which something 
is voluntarily caused or procured. The latter words point clearly to an 
active, and not merely a passive part in the result arrived at. For 
instance a witness at a trial who voluntarily concealed a material fact, 
in pursuance of a conspiracy to get an innocent man executed, (See 
ss. 194, 195,) would bean abettor under this Section. Accordingly 
in England the balance of authority seems to be in favour of the posi- 
tion that giving false evidence against an innocent man to procure his 
execution would be murder. (1 Kuss. 494, notes g, and A.) In Scot- 
land however it is said that such a crime could only be punished as 
pejjury or conspiracy. (Alison Grim. L. 73.) 

Three different states of facts may arise after an abetment. First, no 
offence may be committed. In this case the offender is punishable un- 
der ss. 115, and 116 for the mere attempt to cause crime. Secondly, 
the very act at which the abetment aims may be committed, and will 
be punishable under ss. 109, and 110. Lastly, some act different, but 
nniurally flowing from the act abetted, may be perpetrated, in which 
case the instigator will fall under the penalties of ss. Ill — 113. 

S. 113 may lead to dangerous laxity, unless the proper interpreta- 
tion is put upon the concluding proviso. The law assumes that a man 
knows and contemplates the natural result of his acts, and will not 
permit him to escape the consequence of his acts by merely pleading 
ignorance. Such ignorance can at most amount to recldessness or 
indifference, which is no excuse. Take for instance the illustration 
in the text. If the grievous hurt instigated by A were the maiming of 
L, under the effects of which he died, no Court of Justice could allow 
him to plead ignorance of this probability as rendering his offence less 
than murder. (Arch. 522. Alison Grim. L. 3.) As Lord Justice 
Clerk laid down the law in one case in Scotland, (Alison Grim. L. 4.) 

** This was an instance of absolute recklessness and utter indifference 
about the life of the sufferer ; and tSe law knows no difference between 
the guilt of such a case, and that of an intention to destroy. 

118. "Whoever, intending to facilitate or knowing 
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it to be likely that he will thereby 
facilitate the commission of an ofPence 
punishaUe with death or transporta- 
tion for life, voluntarily conceals, by 
any act or ille|^ Wassion, the existence of a design 
to commit such offence, or makes any 
representation which he knows to be 
false respecting such design shall, if 
that offence be committed, be punished 
with imprisonment of either descrip- 
tion for a term which may extend to seven years, or 
if the offence be not committed, with imprisonment 
of either description for a term which may extend to 
three years : and in either case shall also be liable 
to fine. 


Ci>hc6*ling & de- 
to commit an 
o&noe punishable 
with death or tmns- 
portation for life — 


If the offence be 
committed. 

If the offence be 
not oemmitted. 


Rlvstration, 


A knowing that dacoity is about to be committed at B, falsely informs 
the Magistrate that a dacoity is about to be committed at C, a place in 
an opposite direction, and thereby misleads the Magistrate with intent 
to facilitate the commission of the offence. The dacoity is committed 
at B in pursuance of the design. A is punishable under this Section. 


119. Whoever, being a public servant, intending 
A pubUc servant to facilitate or knowing it to be likely 
concealing a desim tj^^t he will thereby facilitate the com- 

to commit an of- . . « rv* 

fence which it is his mission ot ail oiience, the commission ot 
duty to prevent— which it is his duty as such public ser- 
vant to prevent, voluntarily conceals, by any act or 
illegal omission, the existence of a design to commit 
If the offence be such offence, or makes any representa- 
committed. tion which he knows to be false res- 

pecting such design, shall, if the offence be committed. 
If the offence be punished with imprisonment of any 
punishable iivith description provided for the offence, 
death, Ac. ^ term which may extend to one- 

half of the longest term of such imprisonment, or 
with such fine as is provided for that offence, or with 
If the offence be both ; or if the offence be punishable 
not eomuutted. transportation for life, 

with imprisonment of either description for a term 
which may extend to ten years ; or, if the offence be 
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not committed, shaU^bf punished wth imprisopnient 
of any description p^^ed for the offence, for a term 
which may extend. t»?‘ one-fe|rth part of the longest 
term of such imprisonment, or with such fine as is 
provided for the offence, or with .botfei,.. 

Mi lilustmtion, 

A, an officer ^liee, being legally bound to give information of all 
designs to commit robbery whicn may come to his knowlecto, and 
knowing that B designs to commit robbery, omits to give such i^oima- 
tion, with intent to facilitate the commission of that offence. A 

has by an illegal omission concealed the existence of B’s design, and ia 
liable to punishment according to the provision of this Section. 

120. Whoever intending to facility© pr knowing 
it to be likmy that he will thereby 
au facilitate the commission of an offence 
ofence puniahabk punishable with imprisonment, volun- 

withimnnsoument. 1 •, , , ^ , -n i 

tarily conceals, by any act or illegal 
omission, the existence of a design to 
commit such offence, or makes any 
representation which he kap^ to be 

Ifnotcommitted. ^^Ise respecting Buch design^haU, if 
the offence be committed, be punished 
with imprisonment of the description provided for the 
offence, for a term which may extend to one-fourth, 
and, if the offence he not committed, to one-eighth 
of the longest term of such imprisonment, or with 
such fine as is provided for the offence, or with both. 

There seems a good deal of confusion in the conception of these two 
Sections, and with one exception it seems difficult to see the difference 
between the offence aimed at and that of abetting. The facts stated in 
the illustration to s. 118 clearly amounted to an act by which the 
doing of the dacoity was intentionally aided, and therefore came ex- 
pressly under the definition given in s. 107. Should the offence be 
punished with 7 years imprisonment under s. 118, or with transpor- 
tation for life under s. Iu9 ? The real force of the Sections will 
arise in the cases alluded to, (Ante pp. 69-70) under s, 1Q7, where 
there is no active aid given, but merely passive concealment. These 
will present no difficulty where there is a positive misstatement, as 
for instance where a Villager knowing that his neighbour had started 
off QH a Gangrobbery, shoidd give false answers to the Police as to 
the man’s absence from home, the cause of it, the direction he had 
taken, the fact of his being armed or the like. But what will be the 
law, where he simply abstains from giving information which is in his 
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power ? This must come under the words “'illegal omission.’* Now 
according to English law the mere omission to give iafomation is 
only illegal in the cose of treason or felony. This was known by the 
term mdsjtrision, and is defined by Lord Hale (vol. 1. 874) as being 
“ when a person knows of a treason or felony, though no party or cjon- 
senter to it, and doth not reveal it in convenient time.** There was 
no such offence as misprision of a misdemeanour. This distinction is 
not however maintained in the present Code, which applies to the conceal- 
ment of all offences, except those which are merely punishable with fine. 

It is probable however that the word “ illegal** is intended to draw 
the distinction between cases in which an omission of this nature 
might be lawful and those in which it might not. It could hardly be 
contended that a pasty who hears of an intended robbery is bound to 
start off to a distance in search of the police, in the heat of the day, or 
the darkness of night, or to the neglect of pressing business. Nor is 
a person bound to hurry off to communicate an intended crime, of 
which he has been informed, but upon evidence which ho sees reason 
to doubt. No definite rule can be laid down, but it is clear that in 
all such oases the certainty of the information, the amount of belief 
reposed in it, the emergency of the occasion, and the facility for com- 
municating the design to tliose who would be able to avert it, must all 
be taken into consideration. The circumstances must almost be such 
as to render the party accused an accomplice in the guilt of the princi- 
pal offenders. 

The Code is stricter in its penalties upon public servant, (s. 21) 
who conceal any offence which it is their duty to prevent. In this 
case every omission is illegal, and justly so, because every such 
omission is a direct breach of tlie duty which they are paid to perform. 
It must be observed, however, that this Section only applies in re- 
ference to offences which it was their “ duty as such public servants 
to prevent.** It would be no ]iart of the duty of a revenue officer, or 
judicial subordinate to prevent a riot, nor of a police constable to see 
to the accuracy of the village accounts. 


CHAPTER VI. 

OF OFFENCES AGAINST THE STATE. 

Waging, or at- 121. Whoever wages war against 
tem^ng to the Qucen, or attempts to wage such 
of war a- War, or abets the waging or such war, 
gainst the Qnoen. shall be puuished with death, or trans- 
portation for life, and shall forfeit all his property. 

Jlluatration, 

Ya ) A joins an insurireotion against the Queen. A has committed 
the offence defined in this Section. 


10 
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(b) A in India abets an insnrrectian’ against the Queen’s tlovem- 
ment of Ceylon by sending arms to the insurgents. A is guilty of abet- 
ting the waging of war against the Queen. 

The offenec of waging war under s. 121 is the same as tlmt wdiich 
in the English Statute of Treasons — 25 Edw. III. st. 5. c, 2, was styled 
levying war. Ko s])ecified number of persons is neocasary to con- 
stitute the offence ; three or four will constitute it as fully as a thou- 
sand. (Arch, 598.) 'I'hough of course the smallness of the numbers 
would be most important as a matter of e\ idence, for the pui'pose of 
negativing any treasonable design. Nor is it necessary to show that 
there was any of the usual pageantry of war, such as military 
wcajions, banners or drums, or any regular consultation before 
the rising. (Fost. 208.) The possession of arms is indeed spoken 
of as one of the elements in the offence, but this 1 conceive is also 
merely a matter of evidence. Numbers sutHciently overwhelming 
ivoulci make arms unneccssaiy, or ensure their Ixuug speedily ob- 
tained, Nor is it necessary that any blows slioidd actually be 
fought. “ Listing and mavdiing are sufficient o\ert-acts, without 
coming to a battle.” (Foster 2J 8.) 

The mere fact of an armed assembly meeting and marching, or even 
fighting will not of itself constitute a u aging of war. It must be 
by some public and preua’dilaied plan, for some public and gene- 
ral purpose. The law ii]K)n this point cannot be better laid down 
than in the words of the Btutiitc of Edw. Ill, which was declara- 
tory of the Common J 41 W upon the ])oiut, as explaiiu'd by IMr. Jus- 
tice Foster. 1 1 is commentary dcscn'cs especial comment from the cir- 
cumstance that if was acce])tcd as being tlie authoritative exposition of 
the law, by the present Lord (’ampbeli, wluai Attorney General, and 
prosecuting for the Crown in a Case of 1 Ligh Treason. (Frosts case 
9 C. 

“ The true criterion therefore in all these cases is animo did the 
parties assemble ? For if the asaenihly be uj>on account of soino private 
quarrel, or to take revenge on particular X'orHoiis, the Statute of treasons 
hath already determined that point in favour of the subject. If, saith 
“ the statute, any man ride armed openly, or secretly with men of arms 
** against any other to slay or to rob him, or to take and keep him till 
“ he make fine for his deliverance, it is not the mind of the King nor 
“ hii Council, that in such case it shall he jinlged treason ; hut it shall 
“ be judged felony or tresiiass according to the law of the land of old 

time used, and according as the case reqmretli.” 

The words of the first clause descrifitive of the offence, ‘ if any man 
ride armed openly or secretly with men of amis,’ did, in the language 
of those times, mean nothing less than the asscmhlJng bodies of men 
friends, tenants or deiieudants, armed and arrayed in a warlike manner 
in order "to effect some puiposc or other by dint of numbers and superior 
strength ; and yet these assemblies so armed and arrayed, if dntwn 
together for purjwjses of a private nature, were not deemed treasonable.” 

Thotigh tlie statute mentioueth only the cases of assembling to kill, 
rob or imprison, yet these, put as they are by w^ay of example only, 
wdll not exclude others which may be brought within the same rule ; 
fm’ the jetrospectivc clause provideth, that if in such case or other like 
it hatli been a<ljudgcd, Wliat are the other like cases ? AM cases of the 
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like private nature are, I appi’ehend, within the reason and equity of the 
act. The case of tlje Earl^ of Glottcester and Hereford, an<i many other 
cases cited by Hale, some before the statute of treasons, and others after 
it, --those assemblies, though attended many of them with bloodshed and 
with the ordinary apparatus of war, were not hoJden to be treasonable 
assemblies ; for they were not, in construction of law, raised against the 
King or his lioyal Majesty, but for purposes of a private personal nature.” 

“ Upon the same princijde and within the reason and equity of the 
statute, risings to maintain a private claim of right, or to destroy particu- 
lar iuclosures, or to remove nuisances, which atlected or were thought to 
affect in poiut of interest the jiarties assembled for those purjiosea, or to 
break prisouvS m order to release particular jiersons without any other cir- 
cumstance of aggravation, have not been holdeu to anioimt to levying 
war within the statute.” 

“And upon the same xirinciple and within the same equity of the sta- 
tute, I think it was very rightly hohlen by five of the Jmlges, that a 
rising of the weavers iii and about Loudon to destroy all engine-looms, 
machines which enabled those the trade who made use of them to 
undersell those who had them not, did not amoiiut to levying war within 
the statute ; though great outrages were coiniuittod on that occasion, not 
only in Loudon but in the adjacent countries, and the magistrates and 
poace-offioers were resisted and alfionted.” 

“ For those judges considered the whole affair merely as a private quar- 
rel between men of the same trade about the use of a jiarticular engine, 
which those concerned in the rising' thought detrimental to them, rhve 
of the judges indeed were of a different ojHUion ; but the Attorney-Ge- 
neral thought jiropcr to proceed against the defendants as for a not only.” 

“ But every insurrection which in judgment of law is mtcnrled against 
the person of the King, be it to dethrone or imprison lam, or to oblige 
him to alter his measures of Goveninicnt, or to remove evil coimsellora from 
about him, these risings ail amount to levying war within the statute, 
whetlicr attended with the pomp and circumstances of open war or not ; 
and every conspiracy to levy war for these puri>osea, though not treason 
within the clause of levying w'ar, is yet an overt act within the otlier clause 
of compassing the King's death. For these i>urposos cannot be effected by 
numliers and open force without inanifo.st danger to his jicrson.” 

“ Insurrections m onlor to throw down all inclosurcs, to alter the esta- 
blished law or change religion, to inhance tlie ]>nce of all laliour or to ojien 
all |>risons, — all risings in order to effect these innovations of a public and 
general concern by an armed force arc, in construction of law, high treason, 
within the clause of levying war : for though tliey are not levelled at the 
person of the King, they arc against his Itoyal Majesty ; and besides, they 
have a direct tendency to dissolve all the bonds of Society, and to destroy 
all property and all government too, by numbers and an anned force. In- 
surrections likewise for redressing national grievances, or for the expulsion 
of foreignei's in general, or indeed of any single nation living here under the 
protection of the King, or forth© reformation of real or imaginary evils of 
a public nature and m which the msurgents have no special interest, — ^risings 
to effect these ends by force and numbers are, by construction of law, withm 
the clause of levying war ; for they are levelled at the King’s Crown and 
Koyal Dignity.” (Foster 20S — 211.) 

In a case wliich is charged as being the offence of waging war, the 
prisoners are not bound of necessity to show what was the object and 
meaning of the acts done. The onus rests upon the prosecution not 
only to make out the facts but the motives which constitute the of- 
fence. (Keg. V. Frost 9 (J. & P. 129.) These will in general be easily 
ascertained, since the language and acts of those engaged in the same 
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common enterprise will all be admissible for the general purpose of 
showing the objects and character of the asscmibly. Accordingly in 
the case of lleg. v. Hunt (a. B. & A* 666) where Hunt and others 
were indicted for unlawfully meeting together for the purpose of exciting 
disaffection, it was held that resolutions proposed at a former meeting 
at which he had presided, were admissible as showing the intention of 
those who assembled at the second meeting, both having avowedly the 
same object. The meeting in question was attended by large bodies 
of men who came from a distance, marching in regular military order, 
and it was held to be admissible evidence of the character and inten- 
tion of the meeting, to show that within two days of the same, con- 
siderable numbers of men were seen training and diilling before day- 
break, at a place from which one of these boflies had come to the meet- 
ing ; and that on their discovering the person who sxw them, they ill- 
treated them, and forced one of them to swear never to be a Kiiig"§ 
man again. Also, that it was admissible evidence for the same pur- 
pose to show, that another body of men in their progress to the meet- 
ing, in passing the house of the person who had been so illtreated, 
exhibited their disapprobation of Ids conduct by hissing. And in- 
scriptions, and devices on banners and flags, di'^^played at a meeting 
were held to be admissible evidence for the same purpose. 

Nothing is said in this Code as to the evidence necessary to pro\c a 
charge of waging war ; and therefore 1 presume it was intended to 
leave tlie law .as it w as formerly in cases of High 'rreason. A larger 
amount of proof was required to establish this crime on account of 
its greater enormity, and the severity of the puni.shment which ensued. 
Accordingly it has long been tlie English law, that 

“ There must be two wdtnosses to prove the treason, both of them to the 
atame overt«aot, or one of them to one, and the other of tliem to another 
overt-act, of the same treason; unless the defendant shall willingly, with- 
out violence, confess the same. And if the jury do not give credit to both 
witnesses, the defendant shall lie acquitted. But one witness is sufficient 
to prove a collateral foot ; as that the defendant is a natural bom subject, 
or the like.” (Arch. 697.) 

And so by the Indian Eridcnce, Act 2 of 1855, s. 28, treason is 
made an exception to the general rule that the evidence of a single 
witness is sufficient. 

122. "Whoever collects men, arms, or ammuni- 

tion, or otherwise prepares to wage 
iS war with the intention of either wag- 
ingor being prepaKd to wage war 
against the Queen, shall be punished 
with transportation for life or imprisonment of eitoer 
description for a term not exceeding ten years, and 
shall forfeit all his property. 

123. "Wboever by any act, or by any illegal omis- 
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ConoeaUn trith conceals the existence of a desi^ 

into™ to to wage war against the Queen, in- 

» design to wage tending by such concealment to facili- 
tate, or knowing it to be likely that 
such concealment w'ill facilitate, the waging of such 
war, shall be punished Avith imprisoument of either 
description for a term which may extend to ton years, 
and shall also be liable to fine. 

124. Whoever with the intention of inducing or 

, „ compelling the Governor-General of 

vernor-Generai, Go- India, Or the Govemor 01 any Fresi- 
tenrto*S>miid or deiicy, Or a Lieutenant-Governor, or 

restrain the exercise a Member Of the Coiincil of the Go- 
of any lawful power. vernor-Generai of India., or of the 
Council of any Presidency, to exercise or refrain 
from exercising in any manner any of the law- 
ful pow'crs of such Governor-General, Governor, 
Lieutenant-Governor, or Member of Council, assaults, 
or wrongfully restrains, or attempts wrongfully to 
restrain, or overawes by means of criminal force or 
the show of criminal force, or attempts so to over- 
awe, such Governor-General, Governor, Lieutenant- 
Governor, or Member of Council, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 

125. Whoever wages Avar against the Govern- 

. ment of any Asiatic power in alliance 

giunst^aify Asiatic or at peace with the Queen, or at- 
jKjwer in alliance tempts to Wage such w'ar, or abets the 

with the Queen. A /> i i ii i • i i 

waging or such war, shall be punished 
with transportation for life, to which fine may be add- 
ed ; or with imprisonment of either description for 
a term which may extend to seven years, to which 
fine may be added ; or with fine. 

126. Whoever commits depredation, or makes 

Conunittin de- Preparations to commit depredation, 
pretofcn on the on the territories of any power in alii- 
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territories of any ance OT at peace With the Queen, 

punished with imprisonment 
of either description for a term which 
may extend to seven years, and shall also be liable to 
fine and to forfeiture of any property used, or intend- 
ed to be used, in committing such depredation, or 
acquired by such depredation. 

127. Whoever receives any property knowing 
the same to have been taken in the 
tak^by Commission of any of the offences men- 

prodation montion- tioned in Scctioiis 125 and I2fi, shall 
punished with imprisonment of ei- 
ther description for a. term which may 
extend to seven years, and shall also bo liable to fine 
and to forfeiture of the property so received. 

128. Whoever, being a public servant, and having 
Public servant VO- tlio custody of ally State Prisoner or 
luntarjiy allowing Prisouci’ of War, Voluntarily allows 
Wiir in his custody sucli i)risoner to escape irom any place 
to escape. ijj -which such prisoner is confined, 

shall be punished with transportation for life, or im- 
prisonment of either description for a term which 
may extend to ten years, and shall also be liable 
to fine. 


129. Whoever, being a public servant, and hav- 
ing the custody of any State Prisoner 
neJStiy“- or Prisoner of War, negligently suf- 
ingPi wouei ofstote fers suclj prisoner to escape from any 
dy confinement in which such 

prisoner is confined, shall be punished 
with simple imprisonment for a term which may ex- 
tend to three years, and shall also be liable to fine. 

Acpordiug to Eiiglisli hw it would seem that the mere fact of an 
escape is jjrmd facie evidence of negligence in the part of the keeper. 
For it is his duty to keep the prisoner safely. (Arch. 66 j.) But this 
may be negatived on the part, of the defendant by showing force, or 
other circumstances which rebut the presumption. No presum]>tion how- 
ever can be raised frmn the mere fact of an escape that it was volim- 
tarily permitted, or that it was knowingly aided or assisted, and ex- 
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press evidence must be brouglit to this effect, if any conviction under 
S3. 128 or 13 J is desired. 

130. Whoever knowingly aids or assists any State 
Aiding escape of, Prisoner or Prisoner of War in es- 
rtlscuing orlwibour- Capillg froiU lawful CUStody, Or ros- 
ing Buch prisoner. attempts to rcscuo any such 

prisoner, or liarbours or conceals any such prisoner, 
who has escaped from lawful custody, or offers or 
attempts to offer any resistance to the re-capture of 
such prisoner, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which may extend to ton years, and shall 
also be liable to fine. 

Explnnation. — A State Prisoner or Prisoner of 
War who is permitted to bo at large on his parole 
within certain limits in British India, is said to escape 
from lawful custody if he goes beyond the limits 
within which he is allowed to be at large. 


CHAPTER VII. 

OF OFFENCES RELATING TO THE ARMY 
AND NAVY. 

131. Whoever abcits the committing of mutiny by 

an officer, soldier, or sailor in the 
or attempting "to Army or Navy of the Queen, or at- 
sednce a soldier or teilipts tO ScducC anv SUCh officer, 

soldier, or sailor iiom Ins allcLoance or 
his duty, sltall be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to ten years, and sliall also 
be liable to fine. 

132. Whoever abets the committing of mutiny 
it. . X . by an officer, soldier, or sailor in the 

tiny, if mutiny is Army Or h&vj of the Queen, shall, if 
committed in ^nso- mutiny be Committed in consequence 
of that abotment, puaa,ed 
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death or with transportation for life, or imprisonment 
of either description for a term which may extend to 
ten years, and shall also be liable to fine. 


133. Whoever abets an assault by an officer, sol- 
„ ^ ^ , dier, or sailor in the Army or Navy 

aesauit by a soldier 01 the (j ueen, OH. any superior ofticer 
or sailor on his su- beinor in the execution of his office, 

penor omoer, when p • i i ‘it • • ^ 

m the execution of Shall 06 pumshed With imprisonment 
his office. pjp gi^i^ej. description for a term which 

may extend to three years, and shall also be liable to 
fine. 


134. Whoever abets an assault by an officer. 

Abetment Ot such or sailor in thc Army or 

assauit, if the as- vy of tlio Quocn, on any superior oflS- 
sauit 18 cominittod. in the execution of his office, 

shall, if such assault be committed in consequence of 
that abetment, bo punished with imprisonment of 
either description for a term which m&j extend to 
seven yesirs, and shall also be liable to fine. 


135. Whoever abets the desertion of any officer. 
Abetment ot the soldicr. Or sailor in the Army or Na- 
ilpsertioiiofasoiOi- vy of the Queen, shall be punished 
er or sailor. imprisonment of either descrip- 

tion for a term which may extend to two years, or 
with fine, or with both. 


136. Whoever, except as hereinafter excepted. 

Harbouring a do- knowing OT having reason to believe 

that an officer, soldier, or sailor in the 
Army or Navy of the Queen has deserted, harbours 
such officer, soldier, or sailor, sliaU be punished with 
imprisonment of cither description for a term which 
may extend to two years, or Avith fine, or with both. 

Exception . — Tliis provision does not extend to the 
case in which the harbour is given by a wife to her 
husband. 

137. The master or person in charge of a mer- 
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^ . , . chant vessel, on board of which any 

mi board merchant deserter from the Army or Navy or 
vessel throagh neg- Queen is, coucealed, shall, though 
Ignorant of such concealment, be lia- 
ble to a penalty not exceeding five hundred Rupees, 
if he might have known of such concealment, but for 
some neglect of his duty as such master or person in 
charge, or but for some want of discipline on board 
of the vessel. 

138. Whoever abets what he knows to be an act 

Abetmeot of act insubordination by an officer, sol- 

of insutoniination dier, or sailor in tho Army or Navy 
byasoi<lierorsaaor. Queen, shall, if such act of in- 

subordination be committed in consequence of that 
abetment, be punished with imprisonment of either 
description for a term which may extend to six 
months, or with fine, or with both. 

139. No person subject to any Articles of War 

„ , . for the Army or Navy of the Queen, 

Articles of War not or f or any part of such Army or N avy, 
imnishaWe under jg subject to puuishmcnt Uudct tlu.S 
^ Code for any of the offences defined 

in tliis Chapter. 

140. WTioever, not being a soldier in the Military 

or Naval service of tlie Queen, wears 
of^ or carries any token resem- 

bling any garb or token used by such 
a soldier, with the intention that it may be believed 
that he is such a soldier, shall be punished with im- 
prisonment of either description for a term which may 
extend to three months, or with fine which may ex- 
tend to five hundred Rupees, or with both. 


u 
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OHAPTEB VIIX. 

OF OFFENCES AGAINST THE PUBLIC 
TRANQUILLITY. 

141, An assembly of five or more persons is di- 
signated an “ unlawful assembly,” if 
^nUwfni assem- Common object of the persons 

composing that assembly, is — 

First. To overawe by criminal force, or show of 
criminal force, the Legislative or Executive Govern- 
ment of India, or the Government of any Presidency, 
or any Lieutenant-Governor, or any Public Servant 
in the exercise of the lawful power of such Public 
Servant ; or 

Second. To resist the execution of any law, or of 
any legal process ; or 

Third. To commit any mischief or criminal tres- 
pass, or other offence ; or 

Fourth. By means of criminal force, or show of 
criminal force, to any person, to take or obtain pos- 
session of any property, or to deprive any person of 
the enjoyment of a nght of way, or of the use of 
water or other incorporeal right of which he is in 
possession or enjoyment, or to enforce any right or 
supposed right ; or 

Fifih. By means of criminal force, or show of 
criminal force, to compel any person to do what he is 
not legally bound to do, or to omit to do what he is 
legally entitled to do. 

Explanation . — ^An assembly which was not unlaw- 
ful when it assembled, may subsequently become an 
unlawful assembly. 

143, Whoever, being aware of facts which render 
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BeiDga member assembly an Unlawful assembly, 
»f a> unlawful «8- intentionally joins that assembly, or 
eembiy. Continues in it, is said to be a mefiaber 

of an unlawful assembly. 


143. Whoever is a member of an unlawful assem- 
bly, shall be punished with imprison- 
ment of either description for a term 
which may extend to six months, or with fine, or 
with both. 


Pttimhmenta 


144. Whoever, being armed with any deadly 

. . weapon, or with any thing which, used 

lawful assembly as a Weapon 01 offence, is likely to 
arm^ with any cause death, is a member of an unlaw- 
M assembly, shdl be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

145. Whoever joins or continues in an unlawful 
.Toiningor conti- assembly, knowing that such unlawful 

nuing in an unlaw- assembly has been commanded in the 
^“^“t'Ls'wn manner prescribed by law to disperse, 
commanded to dis- shall be punished with imprisonment 
of either description for a term which 
may extend to two years, or with fine, or with both. 


146. Whenever force or violence is used by an 

„ „ , unlawful assembly, or by any member 

member in prose- thereof, m prosecution of the common 
cation of common object of such assembly, every member 
** of such assembly is guilty of the 

offence of rioting. 

147. Whoever is guilty of rioting, shall be punish- 

ed with imprisonment of either descrip- 
riotog!*^"** tion for a term which may extend to 
two years, or with fine, or with both. 

148. Whoever is guilty of rioting, being armed 

Rioting, armed « deadly weapon, or with any 

with a ^adiy wea- thing which, used as a weapon of 
offence, is likely to cause death, shall 
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bo punished with imprisonment of either description 
for a terra which may extend to three years, or with 
fine, or wtli both. 


14!). If an offence is committed by any member 
of an unlawful assembly in prosecution 
of the common object of that assembly, 
or such as the members of that assem- 
bly knew to be likely to be committed 
in prosecution of that object, every 
person who, at the time of the com- 
mitting of that offence, is a member of the same as- 
sembly, is guilty of that offence. 


Every monbor of 
an tmlAwftil as»em- 
i)ly to deemed 
ffuilty of any offence 
committed in i)rose- 
ciition of cominou 
object. 


1 50. Whoever hires or engages or employs, or 
promotes or connives at the hiring, 
i^'"at’Liur'o{ ongagument, or employment of any 
iicrrtonH to join an person io join Of become a member of 
un awtu asHom > y. assembly, shall be pun- 

ishable as a member of such itnlawful assembly, and 
for any offence which may be committed by any 
such person as a member of such unlawful assembly, 
in pursuance of such hiring, engagement, or employ- 
ment, in the same manner as if he had been a mem- 
ber of such unlawful assembly, or liimself had com- 
mitted such oftonce. 


151. Whoever knowingly j oins or continues in any 
,, .... assembly of five or more persons likely 

ing or continuing to cause a disturbance of the public 

fiVe”or'”more*pef assembly has been 

nons after it has lawfully commanded to disperse, shall 
b^ronimandodto punished with imprisonment of 

either description for a term which may 
extend to six months, or with fine, or with both. 

Explanation — If the assembly is an unlawful as- 
sembly within the meaning of Section 141 the offen- 
der will be punishable under Section 145. 

Whoever assaults or thrMiens to assault^ or 
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obstructs or attempts to obstruct, any 
sbt^^biiogor- public servant in the discharge his 
vant when suppres- dutv as such public Servant in endea- 
8iugnot,&o. vouring to disperse an unlawful as- 
sembly or to suppress a riot or affray, or uses, or 
s^ireatens or attempts to use criminal force to such 
public serv'ant, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, or with fine, or with both. 

1 53. Whoever malignantly or wantonly, by doing 

Wantonly giving which is illegal, givCS prO- 

povocation, vni£ vocatioii to any person, intending or 
intent to cause not knowing it to be likely that such pro- 

if rioting be com- vocation will causo the offence of riot- 
““***'^’ ing to be committed, shall, if the of- 

fence of rioting be committed in consequence of such 
provocation, be punished with imprisonment of either 

If not committed, description for a term which may ex- 
tend to one year, or with fine, or with 
both ; and if the offence of rioting be not committed, 
with imprisonment of either description for a term 
which may extend to six months, or with fine, or 
with both. 

154. Whenever any unlawful assembly or riot 

f,, takes place, the owner or occupier of 

of laud on which an the land upon which such unlawful as- 
faheu"* assembly gemklv is held or such riot is com- 
mitted, and any person having or 

claiming an interest in such land, shall be punish- 
able witli fine not exceeding one thousand Rupees, 
if he or his agent or manager, knowing that such of- 
fence is being or has been committed or having rea- 
son to believe it is likely to be committed, do not 
give the earliest notice thereof in his or their power 
to the principal officer at the nearest Police station, 
and do not, in the case of his or their having reason 
to believe that it was about to be committed, use all 
lawful means in his or their power Jo prevent it, and 
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in, thd event of its taking place, do not use all lawful 
means in lus or their power to disperse or suppress 
the riot or unlawful assembly. 

155. Whenever a riot is committed for the bene- 

LmbiUty of person 0^ On behalf of any persou who is 

for whose bonefita the owner or occupier of any land res- 
not is committed, pgcting which such riot takes place, or 

who claims any interest in such land, or in the sub- 
ject of any dispute which gave rise to the riot, or 
who has accepted or derived any benefit therefrom, 
such person shall be punishable with fine, if he or his 
agent or manager, having reason to believe that such 
riot was likely to be committed, or that the unlawful 
assembly by which such riot was committed was like- 
ly to be held, shall not respectively use all lawful 
means hi his or their power to prevent such assembly 
or riot from taking place, and for suppressing and 
dispersing the same. 

156. Whenever a riot is committed for the bene- 
,, . , fit or on behalf of any person who is 

of owner oroccnpier the owucr Or occupier of auy land res- 
for whose benefit a pecting which such riot takes place, or 
who claims any interest m such land 
or in the subject of any dispute which gave rise to 
the riot, or who has accepted or derived any benefit 
therefrom, the agent or manager of such person shall 
be punishable with fine, if such agent or manager, 
having reason to believe that such riot was likely to 
be committed, or that the unlawful assembly by which 
such riot was committed was likely to be held, shall 
not use all lawful means in his power to prevent 
sucli^riot or assembly from taking place, and for sup- 
pressing and dispersing the same. 

157. Whoever harbours, receives, or assembles 

H»rbo»mg per- ^ or premises in his occu- 

doBii hired for an pation or charge, or under his control, 
aaiawfui aasemMy. peygons, knowing that such persons 

have been hired, ^engaged, or employed, or are about 
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to be hired, engaged, or employed, to join or become 
members of an unlawful assembly, shall be punished 
with imprisonment of either description for a term 
which may exteSid to six months, or with fine, or 
with both. 


158. Whoever is engaged or hired, or offers or 

hired to hired or engaged, to do 

take^rt in m Or assist in doing any of the acts speci- 
Uwfui assembly or fied in Section 141 , shall be punished 
■ with imprisonment of either descrip- 

tion for a term which may extend to six months, or 
with fine, or with both ; and whoever, being so 
„ , engaged or hired as aforesaid, goes 

“ armed, or engages or oners to go 

armed, with any deadly weapon or with any thing 
which used as a weapon of offence is likely to cau.se 
death, shall be punished with imprisonment of either 
description for a term which may extfend to two years, 
or with fine, or with both. 

1.59. When two or more persons, 
by fighting, in a public place, disturb 
the public peace, they are said to “ commit an afiray.” 

160. Whoever commits an aftray shall be punished 
with imprisonment of either descrip- 
for a term which may extend to 
one month, or with fine which may 
extend to one hundred Rupees, or with both. 


Affray, 


Unlawful assemblies, as defined in s. 141, may either aim at the 
accomplishment of public or of private ends. Wliere the object in 
view is of a public character, the difference between such an assembly 
and a waging of war under s. 121 may be a very narrow one. What- 
ever amounts to a threat of force, to be employed at some indefinite 
future period, will, as I understand the Section, be an unlawful assem- 
bly, But if the object is to carry out the design of the assembly by 
an immediate exercise of force, this would amount to a waging of war. 
Suppose for instance, that during the progress of som# obnoxious 
scheme of taxation through the Legislative Council, crowds were to 
assemble every day to hoot the members sup|>osed to be in favour of 
it, or monster processions were to parade the streets as an exhibition 
of the numbers of those opposed to the plan, this would constitute an 
unlawful assembly. But it' the procession wxre to force their way into 



aa 


UNLAWFUL ASSEMBLY. 


tlie Council itself, for the purpose of then and there compelling the 
abamlonraent of the measure, this would be an actual waging of war. 
And so it was laid down by Lord Mansfield in the case of the Gordon 
riots, where he stated to the Jury, 

** That it was the uuanimone opinion of the Courf that an attemi)t, by 
intimidation and violence to force the re 2 )eal of a law, was a levying war 
against the king, and high treason.” (Keg. v. Gordon, Doug. 592.) 

It must not however be supposed that mere numbers will make an 
assembly unlawful, ^where the o])ject is to procure some public result. 
The question will always be, what are the means by which it 
is proposed that the object should be brought about. Public meet- 
ings for the ]iur]3oae of eliciting, declaring, or altering public opinion 
upon any State matter are perfectly lawful. \Vhere such meetings 
are for the purpose of jictitioning, they have the additional sanction 
of the Bill of llights (1 Win. & M. st. 2 c. 2) in which it is expressly 
laid down, 

** That it is the right of the subjects to petition the king, and that 
all commitments and prosecutions for such 2 >etitioniiig are illegal.” 

But where such meetings, under the cloak of public discussion or 
petitioning, are really used and intended ns exhibitions of physical 
force, for the })urpose of overawing and intimidating those whose 
conduct they canvass, they will be illegal. The scries of monster 
mwtings which w'ere convened by O’Connell throughout Ireland in 
1844 for the puipose of carrying the Bepeal of the Union may serve 
as an instance. 

A very common instance of unlawful assembly is that of tumul- 
tuous meetings, whicli from the private character of their objects can- 
not rise to a waging Avar. For instance a caste procession, marching 
in an insulting and defiant manner through streets inhalntcd by 
another caste, so as to provoke angry passions, or excite to a breach 
of the peace. And so, in times of scarcity, assemblies held to dis- 
cuss the conduct of the merchants in demanding high piices, or 
of the Government in refusing remissions of revenue, might become 
unlaw fid, not from the mere opinions expressed, but from their ten- 
dency to end in violence. Accortbngly it has been ruled that 

“ Auy mottitig, assembled under such circumstances as, according to the 
opinion of ratiomd and firm men* arc hkely to produce danger to the tran- 
quillity and 2 >eace of the neighbourhood, is an unlawfid assembly ; and 
in viewing this question, the jury should take into their consideration the 
way in wnich the meetings warn held, the hour at which they mot, and the 
language used by tlie persons assembled, and by those who addressed them ; 
and then consider whether firm and rational men, having their families and 
proj^erty there, would have reasonable ^ouud to fear a breach of the peace, 
m the alarm must not merely l>e such as would frighten any foolish or 
timid personi but must be such as would alarm ijcrsous of reasonable firm- 
ness and courage.’* (Arch. 701.) 

AU persons who join an assembly of this kind, disregarding its probablo 
efibet, and the almm and consternation which are Ukely to ensue, and aU 
who give countenance and support to it^ are criminal jiarties.” (Ibim) 

Clause 4. s. 141 applies equally whether the possessioa is sought 
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for tincler colour of title or without it, and whether the right which is 
asserted is a valid, or an invalid one. The object of the clause is the 
same as that of the old English Statute, 5 Eic. II. st. 1. c. 7, against 
forcible entries, and is to prevent breaches of the pt^ace, by compel* 
ling every one who asserts rights which may be contested, to do so 
under the authority of law. 

Upon this Statute it lias been held, that in order to make an entry 
forcible, 

** It seems clear that it ought to be accompanied with some circumstan- 
ces of actual violence or terror ; and therefore that an entry which had no 
other force than such as is implied by the law m every trespass whatsoever, 
is uot within the Statute,” (I Hawk. 600.) « 

I conceive that the same principle is expressly pointed to through* 
out s. 141 by the epithet “ criminar* qualifying force. It must be 
force used, or intended to be used, for tlie purjiDse of overcoming re- 
sistance, by causing fear, injury, or annoyance. (s. 350.) Accordingly 
Mr. Serjeant Hawkins says, (I Hawk. 501.) 

“ It is to be observed, that wherever a man, either by his behaviour or 
speech, at the time of his entry, gives those who are in possession of tho 
tenements which he claims, just cause to fear that he will do them some 
bodily hurt, if they will not give way to liim, his entry is esteemed for- 
cible, whether he cause such a terror by carrying wdth him an unusual 
number of servants, or l>y avowing himself in such a manner, as plainly indi- 
cates a design to back his pretensions \ry force, or by actually threaten- 
ing to kiU, maim or beat those who shall continue in possession, or by 
giving out such siiceches as plainly imply a purpose of using force against 
those who shall make any resistance.” 

The force or violence which is necessary to render the mem!)ers of 
an unlawful assembly guilty of rioting must be some act done “in 
prosecution of the common object of such assembly.’* (s. 14G.) For 
instance a gathering of ryots to prevent a revenue ollicer from distrain- 
ing would be an unlawful assembly under s. 14J. cl. 5, and if any 
one of them were to beat the oilicer, or n^scue Ihe goods seized, this 
would be a riot for which one of the resisting party would be liable, 
even though lie took no part in such act. And justly so, for the 
countenance and assistance of those who committed no violence ren- 
dered possible the conduct of those who actually committed it. Hut 
if a fight were to spring up between two of the persons unlawfully 
assembled, this \vould only make them individually responsible, and 
not convert the assembly into a riot. 

Not only the object primarily intended, but every thing whicli 
naturally or necessarily foliow's from the prosecution of that object 
will be considered to have been contemplated by those who take part 
in it, and they will be held responsible for it. (s. 149.) And so ac- 
cording to English law ; 

“ If several persons combine for an unlawful purpose, or for a purpose 

be carried into effect by unlawful means ; particiiiarly if it be carried 
into effect notwiths^ndiog any opposition that may be offered agaiu^ it j 
and one of them iu the prosecution of it, kill a man, it is murder in all 
who arc present, whether they actually aid or abet or not, provided he 
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death were catised by the act oi some one of the party in the course of his 
endeavours to effect the common object of the assembly. But the act 
must ^ the result of the confederacy ; for if several are out for the purpose 
of committing a felony, and upon alarm and pursuit run different ways, and 
one of them kill a pursuer to avoid being taken, the others are not to be 
considered as principals in that offence.” (Arch. 800.) 

The essence of an affray (s. 169) consists in the publicity of the 
place and the tlisturbance of the public peace ; and tlierefore a quarrel 
among several persons in a private room, where there is no one to be 
injured but themselves, will only amount to an assault and battery by 
each, (i Russ. 291.) 

It is no ground for a total remission of sentence that a party engaged 
in an affray Was not the aggressing party ; though the Court in awarding 
ininishment may admit the circumstance to operate in mitigation of punish- 
ment.” (1. M. Dig. 124, § 633. M. Dig. 105. § 4.) 

Just as the opposite state of facts will go in aggravation. (3 M. Dig. 
105, §. 3.) 

I understand the above dictum only to apply to cases where tlie 
party assailed was not forw'd into the affray in actual self-defence. 
There are many cases of insult, and even slight personal violence which 
w^ould not compel a forcible resistance, and if in such a case, retalia- 
tion brouglit on an affray, both would be culpable, though not in 
equal degrees. But where the affray arose out of a boundary disputes 
between the villages of K. and A., in whicli several persons were killed 
and wounded ; the F. U. held, that as the villagers of A. had in the 
first instance endeavoured to settle the disputi? by tiTaty, and had 
throuf/houl the affray acted on tlie defensive, they were entitled to an 
acquittal. (3 M. Dig. 117, §. 89.) 

I'hcre is one case in which a party can never justify an affray into 
which he has been led, and that is, where it has arisen in resistance 
to a professedly legal process. Accordingly parties have been sen- 
tenced where they had resisted a distress, which in one case was lawful, 
but irregularly levied, and in another was fraudulent from the very 
first. Because the party alwiys has his remedy in a Court of Justice, 
and respect for the law requires tliat that which claims to be done 
under its authority, should be set aside only by legal means, and sub- 
mitted to till it is set aside. (1 M. Dig. 123, §. 62, 3 M. Dig. 105, § 2.) 

And so it is expressly enacted by s. 99, that the right of private 
defence docs not exist in such cases. 


CHAFnSB IX. 

OF OFFENCES BY OR RELATING TO 
PUBLIC SERVANTS. 

161. Whoever, being or expecting to be a public 
PubUo .ervaut Servant, accepts or obtains, or agrees 
taking a gratifica- to accept Or attempts to obtain from 
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Hon other than le- person, for himself or for any other 
m respect of an offi- person, any gratification wnatever, 
ciai act Other than legal remuneration, as a 

motive or reward for doing or forbearing to do any 
official act, or for showing or forbearing to show, in 
the exercise of his official functions, favor or disfavor 
to any person, or for rendering or attempting to ren- 
der any service or disservice to any person, with the 
Legislative or Executive Government of India, or 
with the Government of any Presidency, or with any 
Lieutenant-Governor, or with any public servant, as 
such, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine, or with both. 

JSocplanations. — “ Expecting tobe a public servant.” 
If a person not expecting to be in office obtains a 
gratification by deceiving others into a belief that 
he is about to be in office, and that he will then serve 
them, he may be guilty of cheating, but he is not 
guilty of the offence defined in this Section. 

“ Gratification.” The word “ gratification” is not 
restricted to pecuniary gratifications, or to gratifica- 
tions estimable in money. 

“ Legal remuneration.” The words “ legal remu- 
neration” are not restricted to remuneration which 
a public servant can lawfully demand, but include all 
remuneration which he is permitted by the Govern- 
ment which he serves to accept. 

“ A motive or reward for doing.” A person who 
receives a gratification as a motive for doing what hu 
does not intend to do, or as a reward for doing what 
he has not done, comes within these words. 

Illustrations, 

(а) A, a Moonsiff, obtains from Z, a banker, a situation in Z’s bank 
for A*a brother, as a reward to A for deciding a cause in favor of Z. A 
has committed the offence defined in this Section. 

(б) A, holding the office of Resident at the Court of a subsidiai^ 
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power, accepts a lakh of Eupees from ih© Minister of that power. It 
does not appear that A accepted this sum as a motive or reward for 
doing or forbearing to do any particular official act, or for rendering or 
attempting to render any p^icular service to that power with the 
British Government. But it does appear that A accepted the sum as 
a motive or reward for generally showing favor in the exercise of his 
official functions to that power. A has committed the offence defined 
in this Sediion. 

(c) A, a public servant, induces Z erroneously to 1:>elieve that A’s 
influence with the Government has obtained a title for Z, and thus 
induces Z to pve A money as a reward for this service. A has com- 
mitted the oftence defined in this Section. 


1C2. Whoever accepts or obtains, or agrees to 
accept or attempts to obtain, from any 
cattSf cZS for himself or for any other 

corrupt or illegal person, any gratification whatever as 
a motive or reward for inducing, by 
corrupt or illegal means, any public 
servant to do or to forbear to do any official act, or in 
the exercise of the official functions of such public 
servant to show favor or disfavor to any person, or 
to render or attempt to render any service or disser- 
vice to any person with the Legislative or Executive 
Government of India, or with the Government of 


any Presidency, or with any Lieutenant-Governor, 
or with any public servant, as such, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or 
with both. 


163. Wliocver accepts or obtains, or agrees to 
accept or attempts to obtain, from any 
pci'son, for bimsclf or for any other 
else of tKsmmai iij- persou, any gratification whatever, as 
firsOTv^t?* ^ motive or reward for inducing, by the 

exercise of personal influence, any pub- 
lic servant to do or to forbear to do any official act, 
or in the exercise of the official functions of such pub- 
lic servant show favor or disfavor to any person, or 
to render or attempt to render any service or dis- 
service to any person with the Legislative or Execu- 
tive Government of India, or with the Government of 
any Presidency, or with any Lieutenant-Governor, 
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or with any public servant, as such, shall be punished 
with simple imprisonment for a term which may ex- 
tend to one year, or with fine, or with both. 

Ehistration, 

An advocate who receives a foe for aligning a case before a Judge ; 
a person who receives pay for arranging and correcting a memorial ad- 
dressed to Government, setting forth the services and claims of the 
ineniorialist ; a paid agent for a condemned criminal, who lays before 
the Government statements tending to show that the condemnation 
was unjust— ai*e not within this Section, inasmuch as they do not 
exercise or profess to exercise personal iniluenoe. 

1G4. Whoever, being a public servant, in respect 
of whom either of the offences defined 
iutTy in the_ last two preceding Sections is 
servant of the of- committed, abcts the offence, shall be 
teices above defin- p^jigi^ed with imprisonment of either 

description for a term which may ex- 
tend to three years, or with fine, or with both. 

lllmtmtion, 

A is a public servant. B, A’s wife, receives a present as a motive 
for soliciting A to give an oiheo to a particular person. A abets her 
doing so. B is iiuiiishable with imprisonment for a term not exceed- 
ing one year, or with line, or with both. A is punishable with impri- 
sonment for a term which may extend to throe years, or with fine, or 
with both. 

165. Whoever, being a public servant, accepts or 
„ , obtains, or agrees to accept or at- 

taining any vain- tempts to Obtain, tor lumseli Or tor 
cons&ionK pcrson, any valuable thing, 

person concerned in without consideration, or for a con- 
bSLl’rtoans^tS sideration which he knows to be in- 
by such public ser- adequate, from any person whom he 
knows to have been, or to be, or to be 
likely to be concerned in any proceeding or busi- 
ness transacted, or about to be transacted by such 
public servant, or having any connection with the 
official functions of himself or of any public servant 
to whom he is subordinate, or from any person whom 
he knows to be interested in or related to the per- 
son so concerned, shall be punished with simple im- 
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prisonment for a term which may extend to two 
years, or with fine, or with both. 

Elmtratiom, ^ 

(a) A, a Collector, hires a house of Z, who has a settlement case 
ponding lx>fore him. It is agreed that A shall pay fifty Rupees a 
month, the house being such that, if the bargain were made in good 
faith A would l)e required to pay two hundred Rupees a month A 
has obtained a valuable thing from Z without adequate consideration. 

(h) A, a Judge, buys of Z, who has a cause pending in A’s Court. 
Oovemnient Promissory Notes at a discount, when they are selling in 
the market at a premium. A has obtained a valuable thing from Z 
without adequate consideration. 

(c) Z’s brother is ai)prehended and taken before A, a Magistrate, 
on a (iharge of perjury. A sells to Z shares in a bank at a premium, 
when they are selling in the market at a discount. Z pays A for the 
shares accordingly. The money so obtained by A is a valuable thing 
obtained by him without adequate consideration. 

166. Whoever, being a public servant, knowingly 

disobeys any direction of the law as to 
oSJhig“ction the way in which he is to conduct 
of the hiw, with in- liimsclf as such puWic servant intend- 
ing to cause, or knowing it to be likely 
that he will, hy such disobedience, 
cause injury to any person, shall be punished with 
simple imprisonment for a term which may extend 
to one year, or with fine, or with both. 

lUmtration, 

A, being an officer directed hy law to take propcity in execution, in 
order to satisfy a decree pronounced in Z’s favor by a Court of Justice, 
knowingly disobeys that directon of law, with the knowledge that he is 
likely thorhby to cause injury to Z. A has committed the offence 
defined in this Section, 

167. Whoever, being a public servant, and being, 

„ as such public servant, cliarffed with 

ing an incorrect tlic preparation or translation of any 
dooraent 'vriihin- document, frames or translates that 

tent to cause m jury. , /. i i 

document in a manner wnicli he knows 
or believes to be incorrect, intending thereby to 
cause, or knowing it to be likely that he may thereby 
cause injury to any person, shall be punished with 
imprisonment of either description for a term which 
may extend to three yeara, or with fine, or with both. 

Sections 163 and 163 only apply to cases where the party who 
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is to exercise corrupt or undue influence, does so for a consideration, 
obtained from a third person. If he does so without receiving any 
gratification, to serve Ms own private interests, or for the benefit of 
another, whether voluntarily or upon solicitation, no offence will have 
been committed under these Sections. If guilty at all, he can oidy 
be guilty as an abettor. It will follow therefore, that if the act done 
is not an offence in the public servant, it is no offence in the person 
who instigates him to it. Hence a person who of liis own accord, 
or without being himself brib(^d, offers any gratification whatever to a 
public servant will be punishable as an abettor of the offence in s. 161. 
So, if being in any way connected with the oflicial functions of a 
public servant, he induces him to accept any thing for an inadequate 
consideration, he will have abetted the offence in s. J65. But if. is 
no offence in a public servant to yield to mere personal influence, not 
accompanied by what is styled in s. 161 a gratification, unlcas by so 
doing he transgresses s. 166, or s. 217. 

lienee if the friend of a party to a civil suit were by person- 
al influence to induce a Moonsiff to give judgment against the 
defendant contrary to his own conviction, tlie Moonsiff would be 
guilty under s. 166, and the party who persuaded liiin w^ould 
be guilty as an abettor. So if the successful solicitations were 
addressed to a Sessions Judge, who acquitted a prisoner in 
consequence, the Judge would be guilty under s. 217, and 
the person who exercised influence as an abettor. But the exercise 
of, or \ielding to personal influence in the disposal of patronage, the 
confcirring of rewards for services, the granting of contracts or the 
like, would be no offence in either of the parties concerned. If 
however the relative were to resort to threats instead of entreaties, tliis 
woidd be an offence under s 189. 

The personal influence refeiTcd to in s. 163 seems to mean that in- 
fluence wiiich one man possesses over another, irrespective of the 
merits of the case upon which it is brought to bear. Such considera- 
tions as rank, wealth, power, gratitude, relationship or affection, may 
induce a person to grant to the request of one man what he 
could not to the recpicst of another. But influence exercised 
solely upon the merits of the case w^oiild seem not to be per- 
sonal influence. If a person who was about to ])ay a visit to a 
Collector were to accept a sum of money, on the understanding that he 
was to draw the Collector into conversation upon the case, and re])re- 
sent it fully to him, such a proceeding however indclic^ito and impro- 
per, would, 1 conceive, not come under s. 163, provided no personal 
feeling was brought into play. 

Under s. 167 it would be no offence if a Court translator employed 
in a criminal case were to mistranslate all the documents, for the pur- 
pose of procuring the acquittal of the prisoner, thougli it would be 
otherwise if he had tlie contrary motive. Such a case would probably 
come under s. 218, though the omission of the express words used 
in s. 167 might make the point doubtful. Where the mistranslation 
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is done intentionally j and does produce injury, it will not be ne- 
cessary to show intention to injure, or knowledge that injury would 
follow. As Lord Mansfield says, 

** Where an act, in itself indifferent, if done with a particular intent be- 
comes criminal, then the intent must be proved and found : but when the 
act is of itself unlaw’ful, that is primdfcucie and unexplained, the proof of 
justification or excuse lies on the defendant and lu failure thereof the law 
implies a crimiual intent.” (5 Burr. 2667.) 

168. Whoever, being a public servant, and being 

Public servant un- legally bound as pcb public servant 
lawfully engaging not to engage in trade, engages in 
m trade. trade, sball be punished with simple 

imprisonment for a term which may extend to .one 
year, or with fine, or with both. 

By 33 Geo. III. c. 52, s. 137 it is rendered unlawful for any 
Go\er nor- General, or Govenior, or any Member of Council of any of 
the Presidencies of India, or for any C'ollector, Supervisor, or other per- 
son employed or concenied in the Collection of the Eevenues, or the 
administration of justice in the provinces of Bengal, Behar, or Orissa, 
or for their Agents or servants, or any one in trust for them ; or for 
any of the Judges of the Supreme Court of Judicature to be concerned 
in any trade or traffic whatever whether wdthin or without India. (See 
also 3 and 4 W. IV, c. 85. s. 76.) Under Keg. II. of 1803 s. 64 Col- 
lectors and Assistants to Collectors are forbidden to exercise or caiTy 
on trade or commerce, directly or indirectly, or to be engaged in any 
bank or house of agency. Nor may they be concerned in the farm- 
ing of the public revenue or in the lending of money to proprietors of 
land, renters, or persons responsible for the public revenue, or in any 
way connected with its management. (Ibid. ss. 60. 61.) So by the 
oath prescribed for a Judge, (Keg. II. of 1802, s. 13. Keg. YII. of 
1827. s. 4) he binds himself not to be concerned directly or indirectly 
ill any commercial transactions. By 37 Geo. III. c. 142. s. 28 the 
lending of money or any valuable thing by a British Subject to a Na- 
tive Prince is made a misdemeanour. Here British Subject is used in 
its restricted sense, as meaning the legitimate son of a British father 
or mother. 

Act 15 of 1848 forbids officers of the Supreme Courts in India, or 
of the Courts for the relief of Insolvent Debtors to carry on any deal- 
ings as banker, trader, agent, factor or broker, either for his own ad- 
vantage, or for tlie advantage of any other person, ex 9 ept such dealings 
as it may be part of his duty to cany on. 

169. Whoever, being a public servant, and being 

, legally bound, as such public servant, 
lawfully buying or Hot tu purchase Or bid lor certam pro- 
bWding for- proper- perty, purcbases or bids for that pro- 
perty, either in his own name or in the 
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name of another, or jointly or in shares witli others, 
shall be punished with simple imprisonment for a 
term which may extend to two years, or with fine, or 
with both ; ana the property, if purchased, shall be 
confiscated. 


See Eeg. XXVI of 1802. s. 20. and Beg. VI of 1832, s. 2. 


170. Whoever pretends to hold any particular 
personating a pub- ofiice as a public Servant, knowing that 
lie servant he doGS iiot hold such office, or falsely 

personates any other person holding such office, and 
in such assumed character does or attempts to do any 
act under color of such office, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


Wearing garb or 
carrying token used 
by public servant 
with fraudulent in- 
tent. 


171. Whoever not belonging to a certain class of 
public servants, wears any garb or 
carries any token resembhng any garb 
or token used by that class of public 
servants, with the intention that it may 
be believed, or with the knowledge 
that it is likely to be believed, that he belongs to that 
class of public servants, shall be punished with im- 
prisonment of either description for a term wffiich 
may extend to three months, or w'ith fine which may 
extend to two hundred Rupees, or with both. 


CHAPTER X. 

OF CONTEMPTS OF THE LAWFUL 
AUTHORITY OF PUBLIC SERVANTS. 

172. Whoever absconds in order to avoid being 
served with a summons, notice, or or- 
proceeding from any public ser- 
gornmoM or other vant, legally competent, as such pub- 
servant, to issue such summons, 
notice, or order shall be punished with 

13 
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8imple imprisonment for a term which may extend 
to one month, or with fine which may extend to five 
hundred Bupees, or with both ; or, if the summons, 
notice, or order is to attend in person or by agent, 
or to produce a document in a Court of Justice, with 
simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one 
thousand Rupees, or with both. 

1 73. Whoever in any manner intentionally pre- 

vents tlie serving on himself, or on any 
JlamSorS person, of any summons, notice, 

iH’oceeflmg, or jire- or order proceeding from any public 
servant, h^ally competent, as such 
public servant, to issue such summons, 
notice, or order, or intentionally prevents the lawful 
affixing to any place of any such summons, notice, or 
order, or intentionally removes any such summons, 
notice, or order from any place to which it is lawfully 
affixed, or intentionally prevents the lawful making 
of any proclamation, under tlie authority of any pub- 
lic servant legally competent, as such public servant, 
to direct sueh proclamation to be made, shall be 
punished with simple imprisonment for a term which 
may extend to one month, or with fine ■which may 
extend to five hundred Rupees, or with both ; or, if 
the summons, notice, order, or pTOclamation is to 
attend in person or by agent, or to produce a docu- 
ment in a Court of J ustice, ■with simple imprison- 
ment for a term which may extend to six months, 
or with fine which may extend to one thousand Ru- 
pees, or with both. 

174. Whoever, being legally bound to attend in 

Iff ^ person or by an agent at a certain 

in obedience to an place ana time in obedience to a sum- 
ord^^mapubiio joaons, notice, order, or proclamation 
proceeding fiimn any public servant 
legally competwit, as suai public servant, to ii^ue 
i^ie same, intentionally mnits to attend at that place 
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or time, or departs from the place where he is bound 
to attend before the time at which it is lawful for him 
to depart, shall be punished with simple imprison- 
ment for a term which may extend to one month, or 
woth fine which may extend to five hundred Rupees, 
or with both ; or if the summons, notice, order, or 
proclamation is to attend in person or by a^ent in a 
Court of J ustice, with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or%ith both. 

Jlhi4t rations, 

(a) A, being legally bound to api>car before the Supreme Court at 
Cjaicutta, iu obedience to a subpa3nii isBuing from that Court, inten- 
tionally omits to api>car. A has committed the offence dehuod in 
this Section. 

(h) A, being legally bound to appear before a Zillah Judge, as a 
witness, in obedience to a summons issued by that Zillah Judge, in- 
tentioiialiy omits to ajiiicar, A has committed the offence detined iu 
tliis Section. 

175. Wlioever, being legally bound to produce 

Omission to pro. <>»■ deliver up any document to any 
duce » dooument public scrvaiit, as such, intentionally 
so to produce Or deliver up the 
hound to produco Same, shall be punished with simple 
«ioh documeut. imprisonment for a term which may 

extend to one month, or with fine which may extend 
to five hundred Rupees, or with both ; or, if the docu- 
ment is to be produced or delivered up to a Court 
of Justice, with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

Illustration, 

A, being legally bound to produce a document before a Zillah Court, 
intentionally omits to produce the same. A has committed the offence 
defined in this Section. 

176. Whoever, being legally bound to give any 

„ . . ^ . notice or to furnish information on any 

Omission to give u- j. x x 

notice or informa. suDject 10 any public ser\^ant, as such, 
b*' omits to give such notice 

OT to fumisn such information in the 
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give notice or in- manner and at the time required by 
onnatwn. shall be punished with simple im- 

prisonment for a term wmch may extend to one 
month, or with fine which may extend to five hun- 
dred Rupees, or with both ; or, if the notice or infor- 
mation required to be given respects the commission 
of an offence, or is required for the purpose pre- 
venting the commission of an offence, or in order to 
the apprehension of an offender, with simple impri- 
sonment A a term which may extend to six months, 
or with fine which may extend to one thousand Ru- 
pees, or with both. 

1 77. Whoever, being legally bound to furnish 

information on any subject to any 
information.® public Servant, as sucli, furnishes, as 
true, information on the subject which 
he knows or has reason to believe to be false, shall 
be punished with simple imprisonment for a terra 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both ; 
or, if the information which he is legally bound to 
give respects the commission of an offence, or is re- 
quired for the purpose of preventing the commission 
of an offence, or in order to the apprehension of an 
offender, with imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 

lllmtratiom, 

(a) A, a landholder, knowing of the commission of a murder within 
the lii3iits of his estate, wilfully misinfonns the Magistrate of the Dis- 
trict that the death has occurred by accident in consequence of the 
bite of a snake. A is guilty of the offence defined in this Section. 

(h) A, a ^ullage watchman, knowing that a considerable body of 
strangers has passed through his village in onlcr to commit a daooity 
in the House of Z, a wealthy merchant residing in a neighbouring place, 
and being bound, under Clause 5 Section VII. Regulation III 1821 of 
the Ben^ Code, to give early and punctual infonnation of the above 
fact to the officer of the nearest Police Station, wilfully misinforms the 
Police Officer that a body of suspicious characters passed through the 
village with A view to commit dacoity in a certain distant place in a 
different direction. Here A is guilty of the offence defined in this 
Section, 

1 78. Whoever refuses to bind himself by ^n oath. 
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• oath truth, when required so to 

when dr^’reqirired bind himself by a public servant legal- 
to take oath by a jy competent to require that he shall 
pu loaervan himself, shall be punished with 

simple imprisonment for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 

179. Whoever, being legally bound to state the 

„ , . , truth on any subject to any public 

a public servant au- Servant, reiuses to answer any question 
Uwrized to ques- demanded of him touching that sub- 
ject by such public servant in the ex- 
ercise of the legal powers of such public servant, shall 
bo punished with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

180. Whoever refuses to sign any statement 

made by liim, when required to sign 
sti^ment® ^bat statement by a public servant le- 

gally competent to require that he sliall 
sign that statement, shall bo punished with simple 
imprisonment for a term which may extend to tliree 
months, or with fine which may extend to five hun- 
dred Rupees, or with both. 

181. Whoever, being legally bound by an oath 
to state the truth on any subject to 
any public servant or other person 
authorized by law to administer such 
oath, makes to such public servant or 
other person as aforesaid, touching that 

subject, any statement which is false, and which he 
either knows or believes to be false or does not be- 
lieve to be true, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also be liable to fine. 

182. Whoever gives to any public servant any 

FateeiBfomAtion, ^formation which he knows or be- 
with intent to cawtE heves to be false, intending thereby to 


False statement 
on oatli to public 
servant or |)erson 
authorized to admi- 
nister oath* 
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» public gwaat to causB, OT knowmsf it to be likely that 
to the injury of an- be Will thereby cause such public ser- 
other person. ^ lawfuI pOWer of SUch 

public servant to the injury or annoyance of any 
person, or to do or omit any thing which such public 
servant ought not to do or omit if the true state of 
facts respecting which such information is given were 
known by him, shall be punished with imprisonment 
of either description for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 

Illustrations, 

(a) A informs a Magistrate that Z, a police officer subordinate to 
mich Magistrate, has been guilty of neglect of duty or misconduct, 
knowing such information to be false, and knowing it to be likely that 
the information will cause the Magistrate to dismiss Z. A has com- 
mitted the offence defined in this Section. 

(l>) A falsely nifoniivS a public servant that Z has contmband salt in 
a secret place, knowing such infoiTnation t(^ V>e false, and knowing that 
it is likely that the consequence of the information will be a search of 
Z*s premises, attended with aunoyance to Z. A has committed the 
offence defined in this Section. 

There is a good deal of uncertainty in ss. 174 to 182 from tlie use 
of the words “ legally boimd” without any explanation, and with 
very few ilhistraiions, as to the cases in which a person is legally 
bound. The instances given under s. 174 of persons legally bound 
to attend in obedience to a summons, relate to summonses to give 
evidence before a Court of Justice, runchayets are also authorized 
to summon witnesses before them, (Reg. v. vii. xii. of J816.) By 
Eeg. xxviii. of 1802. s. 34, cl. 8. Zemindars and other landholders 
possess the power of summoning, and if necessary of compelling, 
the attendance of their tenants for the adjustment of their rents, or 
for measuring lands within their respective estates which may be 
liable to measurement, or for an^ other lawful purpose. And by Reg, 
iii. of 1831 s. 5 the right of Collectors and Tahsildars to summon 
ryots to attend at the Annual Settlement of revenue, is recognized. 

There is a difference between ss. 176 and 177 and the previous 
Sections 118—120 in this respect, that the offence punishable under 
ss. 118 — 120 is only committed when the concealment or mis-repre- 
sentation is done by the person with an intention to facilitate the com- 
mission of an offence, or the knowledge that the offence will be facili- 
tated. In sections 176— 177 the guilt consists simply in the breach 
of duty, apart from any ulterior views which the offender may have 
had. In these Sections I conceive that the words “ legally bound’* 
refer to some special obligation arising out of the tank cn oflioe of 
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tie party coucerued, diffei’ent fron£ Ida ordinary duty as a citben. 
For instance by Reg xxv. of 1802. s. 15, it is enacted that, 

Zemindars sliall aid and assist the officers of Gk>vernment in appr^end- 
ing and securing offenders of all descriptions, and they shall inquire and give 
notice to the magistrates of robbers or other disturbers of the public peace 
who may be found, or who may seek refuge within their Zemindaries.*’ 

So by Reg. xi. of 1816, heads of villages and village watchers are 
required to repoii; on all suspicious characters, and other ciremn stan- 
ces of a ci'iminal nature which come to their knowledge, of course all 
))ersons directly concerned in the preservation of tlie peace, and tlie 
administration* of cinrninal justia% are midcr an express obligation to 
activity in this respect. (Heg. xi. of 1816. ss. 25. 50.) 

Although however an ordinary person is not bound to volunteer 
infonnaiiou, except in the cases mentioned at page 73, he is legally 
bound to answer all questions which a public servant is legally 
entitled to ask liira, and concealment or misrepresentation to reply to 
such questions, would subject him to the penalties of these Sections. 
For instance, suppose a gang robbeiy to have been committed, an or- 
dinary villager would not be legally bound to go and inform the police 
that one of his neighbours had Wen absent for three days, and had re- 
turned witli a wound iii his head. But if tlie policis came and question- 
ed him as to these facts, he would be legally bound to give them true 
answers, and would be punishable if he did not do so. And the case 
would be the same with special statements w'hicli a party may be re- 
quired to make. For instance, declarations as to the quantity or value 
of dutiable goods ; as to the life of a person ckviiuing a pension, 
and the like. 

It is also to be remarked, that whereas ss. 118-120 only refer to 
infonnation relatixc to the commission of otfenees, ss. 17^177 refer 
to any information which the party is legally bound to afford. For 
instance if a talisildar were called in to report upon the state of the 
crops in his division, or a curnum were directed to supply information 
as to the assessments of his village, any mis-statement or concealment 
would be criminal under these sections, even though no interested 
motive could be shown. Of course where no such motive appeared, it 
would require conclusive eAidence to show that the party was in ac- 
tual possession of the infonnation, before any conviction could be ob- 
tained. No crime will be committed under these sections, where a 
public officer through negligence is destitute of the knowledge which 
f>y proper diligence he might have acquired. 

Tlie word ‘ oath’ is defined in s. 5 1, so as to include all solemn af- 
firmations and declarations, whether intended to be used in a Court of 
Justice or not. ’fhe offence referred to in s. 178 will however in 
general be committed in judicial proceedings. The same remarks 
apply to the ensuing sections 179-181. A Police olficer engaged in 
detecting the perpetrator of a crime would be authorised to ask any 
questions tending to ^throw light upon the matter, and a refusal 
to answer would constitute an offence under s. 179. (iSec the remarks 
upon Ss. 176-177, ante.) 
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183. Whoever offers any resistance to the taking 

of any property by the lawful autho- 
servant, knowing or 
i,y the lawful an- having reason to believe that he is 
public Servant, shall be punished 
with imprisonment of either descrip- 
tion for a term which may extend to six months, or 
with fine which may extend to one thousand Rupees, 
or with both. 

184. Whoever intentionally obstructs any sale of 

property offereti for sale by the lawful 
of offerM authority of any public servant as such, 

forLioby aiithori- shall be puuished with imprisonment 
tLt ^ ^ either description for a term which 
may extend to one month, or with fine 
which may extend to five hundred Rupees, or with 
both. 

185. Wlioever, at any sale of property held by 

the lawful authority of a public servant 
or "Kr iC7>^rty ^ such, puTchasesor bids for any pro- 
ofifered for sale by perty On account of any person, whe- 
ther himself or any other, whom he 
'knows to be under a legal incapacity 
to purchase that property at that sale, or bids for 
such property not intending to perform the obliga- 
tions under which he lays himself by such bidding, 
shall be punished with imprisonment of either descrip- 
tion for ^ term which may extend to one month, or 
with fine which may extend to two hundred Rupees, 
or with both. 

Where property is sold for arrears of revenue or rent, it is not com- 
petent for the defaulters or their sureties to purchase it. (Beg. xxvi. 
of 180*2, 8. 18. xxviii. of 1802. s. 27.) Nor can land so set up for sale 
be purchased by the native officers of the Cutchemes of Collectors, or 
the private ser^^ant8 of Collectors. (Reg, xxvi. of 1802. s. 20.) Nor 
can property distrained for arrears be purchased by the distrainers or 
appraisers. (Beg. xxviii. of 1802. s. 26.) 

186. Whoever voluntarily obstructs any public 
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. , servant in the discharsfe of his public 

lie servantm dta- functions, shall be pumshed With im- 
prisonment of either description for a 
““ term which may extend tothree months, 

or with fine which may extend to five hundred Ru- 
pees, or with both. 


187. Whoever, being bound by law to render or 

„ . . , . , furnish assistance to any public ser- 

OmxsBion to assist j • x* /» i • ilt 

imbac servant when vant lu the execution 01 ms public 
bound by law to duty, intentionally omits to give such 
giveassis ce. assistance, shall be punished with sim- 
ple imprisonment for a term which may extend to 
one month, or with fine which may extend to two 
hundred Rupees, or with both ; and if such assistance 
be demanded of him by a public servant legally com- 
petent to make such demand for the purposes of ex- 
ecuting any process lawfully issued by a Court of 
Justice, or of preventing the commission of an offence, 
or of suppressing a riot or affray, or of apprehending 
a person charged with or guilty of an offence or of 
having escaped from lawful custody, shall be punish- 
ed with simple imprisonment for a term which may 
extend to six months, or with fine which may extend 
to five hundred Rupees, or with both. 


The persons “bound by law to render assistance’* under s. 187 will 
in general be public olfunals. There are however some cases in which 
even private persons are bound to render assistance. A slight sketch 
of the English law upon this point may therefore be useful. 

Wherever a felony is committed in tlie sight of a private person, 
it is his duty to use his best endeavours to arrest the felon, or to raise 
hue and cry upon him, and if he fails to do so, he is punishable with 
fine and imprisonment. (1 Hale. 588.) And even when the felony 
has not been committed in his presence, still if he knew of it, and knew 
by whom it was committed, he is bound to take the same immediate 
steps, unless the case admits of going to a Magistrate for a Warrant, 
or calling in the aid of a constable. (2 Hale. 70.) But where the 
case is only one of suspicion, however strong, the arrest of a nmn by 
a private person is 

*‘A thing permitted by law and therefore justifiable; but it is not a 
thing cominaaided by law, neither is the party punishable if he omits it, as 
in case where it is a known felony, or where done upon hue and cry levied, 
or by an officer, or by a precept : for no man is judije of a man’s suspicion 
but himself.^ (2 H^ae. 82^84.) 
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A Warrant may be addressed to a private person, and he will be 
justified in acting under it. But be is not bound to execute it, and 
may refuse to have anything to do with it. (2 Hale. 110.) But 
where an officer is entrusted with a warrant, and engage<l in its exe- 
cution, or even where he is acting lawfully without a warrant, he is 
authorised to call all private persons to his assistance ; 

For every man in such oases is bound to he aiding and assisting to these 
officers ui>on their charge and summons in preserving the peace, and ajuire- 
hending of malefactors, especially felons. And if any being thereunto called 
shall not give their assistance, tney are to be punished by fine and impri- 
Boument.’^ (2 Hale. 86.) 

Hue and cry is the old common law term for an immediate general 
pursuit, made freshly after the commission of a felony, in wMch it 
was the duty, not only of all Constables, but also of all private per- 
sons above 15, the inhabitants of the district, to join, on penalty of 
fine and imprisonment. This hue and cry might be set on foot by 
the warrant of a justice of peace, but this is not necessary, for it 
may be raised by any private person who knows of the felony. The 
party injured, or other person capable of giving information, should 
proceed at once to the Constable of the distiict, and give him a full 
account of the circumstances of the case, and a description of the 
person accused, so as to enable him to judge whether a hue and cry 
ought to be raised. Thereupon pursuit will he made, and as every 
one is bound to join in it, so every one who does join in it is protected, 
even though it turns out that there was no felony committed, or that 
the persons suspected are wholly innocent. Ihit those wlio raise hue 
and cry without sufficient cause will be punishable yntli fine and 
imprisonment. (2 Hale. 98-102.) 

The contrivance is as simple as it is efficacious, and there is nothing 
in the state of Society in India which need prevent the practice 
above stated from being carried out here as advantageously as it had 
been in England before tlie days of Bracton. 

188. Whoever, knowing that, by an order pro- 
^ ^ inulgated by a public servant lawfully 

an order duly pro- empowered to promulgate such order, 
Uo'IorvTOit ^ ^ directed to abstain from a certain 

act, or to take cei’tain order with cer- 
tain property in his possession or under bis manage- 
ment, disobeys such direction, shall, if such diso- 
bedience causes or tends to cause obstruction, annoy- 
ance, or injury, or risk of obstruction, annoyance, or 
injury, to any persons lawfully employed, be punish- 
ed with simple imprisonment for a term which may 
extend to one month, or with fine which may extend 
to two bundled Eupces, or with both ; and if such 
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disobedience causes or tends to cause danger to 
human life, health, or safety, or causes or tends to 
cause a riot or affray, shall be punished with im- 
prisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Explanation . — It is not necessary that the offender 
should intend to produce harm, or contemplate his 
disobedience as likely to produce harm. It is suffi- 
cient that he knows of the order which he disobeys, 
and that his disobedience produces, or is likely to 
produce harm. 

Illustration. 

An order is promulgated by a public servant lawfully empowered to 
promulgate such oixier, directing that a religious procession shall not 
pass down a certain street. A knowingly disobeys the order, and 
thereby causes danger of riot. A has committed the offence defined 
in this Section. 

The validity of the order is iinmaterial, j)rovided the order is pro- 
mulgated by a public servant in a matter over which he has jurisdic- 
tion. But where the order is given by a person who had no authority 
whatever to pass such an order, the persons against wliom it is direct- 
ed would be entitled to treat it as a mere nullity. For instance, a 
Magistrate has power to order a person to refrain from interfering with 
property claimed by another, but he has no power to order property to 
be sold, and any person affected by such order would be justified in 
setting it at nought. 

189. Whoever holds out any threat of injury to 

any public servant, or to any person 
tol believes that public ser- 
vant to be interested, for the purpose 
of inducing that public servant to do any act, or to 
forbear or delay to do any act, connected with the 
exercise of the public functions of such public ser- 
vant, shall be punished with imprisonment of either 
description for a term wliich may extend to two 
years, or with fine, or with both. 

190. Whoever holds out any tlireat of injury to 

Threat of injury ^py person for tho- purpose of indu- 
to iudiioo any i>er- cmg that pcrson to refrain or desist 
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making a legal appKcation, for 
tootaon to a pnbUo protection against any injury, to any 
fer?ant public servant legally empowered as 

such to give such protection or to cause such protec- 
tion to be fflven, sh^ be punished with imprison- 
ment of eimer description for a term which may ex- 
tend to one year, or with fine, or with both. 

I conceive that the injury referred to in the above two sections need 
not necessarily be an illegal injury, and that any threat of harm which 
is not the lawful result of the act itself, is prohibited. For instance 
it is perfectly lawful to prosecute a public servant for bribery. But if 
a suitor were to threaten a Moonsiff with disclosure of an act of bribery, 
in order to influence his decision in a suit pending before him, this 
would be a criminal act. If however an official were about to perform 
an illegal act, it would not be criminal to threaten that he should be re- 
ported and held up to the displeasure of his superiors. For this would 
be merely the lawful result of the act which be was committing. 


CHAPTER XI. 

OF FALSE EVIDENCE AND OFFENCES 
AGAINST PUBLIC JUSTICE. 

191. Whoever, being legally bound by an oath, 

, or by any express provision of law to 
denor”* ^ state the truth, or being bound by law 
to make a declaration upon any sub- 
ject, makes any statement which is false, and which 
be either knows or believes to be false or does not 
selieve to be true, is said to give false evidence. 

Exphn^atian 1. — A statement is within the mean- 
ing of this Section, whether it is made verbjdly or 
otherwise. 

Explanation 2. — A false statement as to the belief 
of the person attesting is within the meaning of this 
Section, and a peason may be guilty of giving fblse 
evidence by stating that ne believes a thi^ whi^ he 
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does not believe, as well as by stating that he knows 
a thing which he does not know. 

lUrntra^iom, 

(a) A, in support of a just claim wliioh B has against Z for one 
thousand Bupees, falsely swears on a trial that he heard Z admit the 
justice of B’s claim. A has given false evidence. 

S A, being bound by an oath to state the truth, states that he 
ea a certain signature to be the handwriting of Z, when he does 
not believe it to be the handwriting of Z. Here A states that which 
he knows to be false, and therefore gives false evidence. 

(c) A, knowing the general character of Z’s handwriting, states 
that he believes a certain signature to be the handwriting of Z ; A in 
good faith believing it to be so. Here A’s statement is merely as to 
his belief, and is true as to his belief, and therefore, although the sig- 
nature may not be the handwriting of Z, A has not given false evidence. 

(d) A, being bound by an oath to state the truth, states that he 
knows that Z was at a particular place on a particular* day, not know- 
ing any thing upon the subject. A gives false evidence whether Z was 
at that place on the day named, or not. 

(e) A, an interpreter or translator, gives or certifies as a time inter- 
pretation or translation of a statement or document which he is bound 
oy oath to interpret or translate truly, that which is not and wliicli he 
does not believe to be a true interpretation or translation, A has given 
false evidence. 


192 . Whoever causes any circumstance to exist, 
or makes any false entry in any book 
record, or makes any document 
containing a false statement, intend- 
ing that such circumstance, false entry, or false state- 
ment may appear in evidence in a judicial proceed- 
ing, or in a proceeding taken by law before a public 
servant as such, or before aii arbitrator, and that 
such circumstance, false entry, or false statement, so 
appearing in evidence, may cause any person, who 
in such proceeding is to form an opinion upon the 
evidence, to entertain an erroneous opinion touching 
any point material to the result of such proceeding, 
is said “ to fabricate false evidence.” 


Jllustrations, 

(а) A puts jewels into a box belonging to Z, with the intention that 
they may be found in that box, and that this circumstance may cause 
Z to be convicted of theft. A has fabricated false evidence. 

(б) A makes a false entry in his shop book f»r the purpose of using 
it as corroborative evidence in a Court of Justice- A has fabricated 
fedse evidence. 

(c) A, with the intention of causing Z to be convicted of a criminal 
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conspiracy, writes a letter in imitation of Z^s hand-writing purporting 
t'> be addjrossed to an ao(X)mplioe in such criminal conspiracy, and pute 
the letter in a place which he knows that the officers of the police are 
likely to search. A has fabricated false evidence. 

The two previous Sections go very much beyond the old criminal 
law as to perjury. Peijury at common law could only be committed 
where the false statement had reference to some judicial proceeding. 
Hence where statutes provided for solemn declarations being made, 
or oaths taken in non-judicial proceedings, as for instance under the 
marriage act, it has been customary to add a clause, extending the 
penalties of perjury to any falsehood contained in such declaration. 
Under the present act the distinction only exists in reference to the 
degree of punishment imposed. 

Section 191 includes all cases in which a party is expressly bound 
to make a statement, and a true statement. It does not apply to 
merely voluntary statements such as form the basis of a contract. A 
merchant who returns his income to the Income-tax Commissioners for 
Assessment, is making a statement wliich he is bound by law to make, 
and to make truly. And so it would be in the case of a person who 
fills up untruly the Municipal Assessment paper which is sent to 
him. But a horse dealer who makes a false statement as to the sound- 
ness of a horse would not come under this Section. lie is not bound 
by an oath, or anything equivalent ; there is no express provision of 
law which binds him to state the truth, nor is he bound by law to 
make any declaration at all upon the point. 

The word * oath’ is defined in s. 51. 

A statement may be false, though the thing sworn be true. As 
for instance, if a man swear to a fact having taken place in kia pre- 
sence ; which did really take place, but not in his presence, that is 
peijury. For the material part of his statement is, that it took place 
in sucli a way as to enable him to swear to it, and that is false. 
(Arch. 680.) I’liis 1 suppose was the ground of the following decision. 

** A prisoner was convicted of perjury, in having come forward in the 
place of his brother, who had been summoned to give evidence in a criminal 
trial, and, declaring himself to be the person summoned, having given his 
deposition under a false name. The Court held that he was properly tried 
and convict^, without reference to the truth or falsehood of the derxisition 
then made.” (1 M. Dig. 173, § 490.) 

I fancy that here the prisoner swore to facta which his brother 
knew, but which he did not. If the fact merely were that he know- 
ingly answered to a wrong name, but gave perfectly true testimony, 
this could hardly have been perjury, even if he falsely stated his name. 
For his name w^ould be quite immaterial, unless he were supposed, in 
consequence, to be a person with some peculiar facilities of Imowledge. 

The offence will equally have been committed whether the state- 
ment was known to be false, or was put forward as true, without 
any reason to conceive it to be true. But it must appear that the 
statement was deliberate and intentional. This can in general only be 
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judged of by the surrounding circumstances. Wiere a witness falsely 
asserts or denies a fact of which he must be cognisant* which he canr 
not well have forgotten, and which is so important that his attention 
must have been directed to it, there can be little doubt that he has 
peijured himself. But on the other hand gi’eat allowances must be 
made for a man who has been kept a whole day under the ordeal of 
examination, cross-examination, and re-examination ; who has been 
questioned minutely as to complicated tmnsactions, which he may have 
forgotten, or taken up erroneously from the first ; and who is plunged 
into that pardonable perplexity and confusion, to which a practised 
advocate will often reduce the most honest witness. And hence it is 
an invaiiable rale, that the whole of a deposition or affidavit is to be 
taken together, and one part explained by the otlier, or even by a sub- 
sequent answer. For till this is done, you have not got at the full 
meaning of the witness. (Arch. G 80.) 

Ilie Act is silent as to the amount of evidence which is necessary 
4o procure a conviction, and in this re.spect 1 presume the law will 
remain as it does at present. By English lav; peqtiry must be proved 
by two witnesses, or by one witness confirmed by a written document, 
or by some material and relevant facts which contradict the state- 
ment upon which the peijury is assigned. For otherwise there would 
be merely oath against oath, and the presumption of innocence would 
turn the scale in favour of the priioner. (Arch. 240. 683.) And 
this rule is recognised by the Indian Evidence Act II of 1855, s. 28. 

There is one case in which no proof of the falsity of the prisoner's 
evidence need be given, and that is, where he is convicted out of his 
own mouth, by liaving given two depositions, so contradictory, that 
one of them must be false, whichever may be true. This is so pro- 
vided by Jleg. III. of 1826, which is as follows ; 

* If a party or witness shall wilfully and deliberately give two contradic- 
tory deiK)Bitions, (Contradictions in the same dej^sition cannot be charged 
as perjury under this Itegulation, tliei-e must l)e Iwo depositions.— (7. 
Stk Jan. 1835.) on oath, or under a solemn declaration taken instead of 
an oath, on a matter or matters of fact material to the issue of a judicial 
nroceetling, such party or witness shall be liable to be committed for trial 
before the Session Court for wilful and corrupt perjury ; provided that fbe 
contradiction between the two depositions be direct and positive, and that, 
upon the whole circumstances of the case, there be strong grounds to pre- 
gume the corrupt intention of the party or witness.’ 2. Cl. 1.) 

* For the conviction of a person committed for trial on a charge of per- 
jury under the preceding Clause, no other evidence ghail be requisite than 
clear and satisfactory proof that the party or witness, having been duly 
sworn, or having made a solemn aflBrmation, wilfully aud deliberately caused 
the two contradictory depositions to be taken down in writing ; and that, be- 
fore he affixed his signature or make thereto, their contents were distinctly 
read over to him.’ (Ibid. Cl 8.) 

This salutary provision has not been introduced into tlie practice of 
the Supreme Court, and the result is occasionally a most mortifying 
defeat of justice. I remember a case about two years ago in which 
the defendant had made one statement in an affidavit in support of a 
Bill in Equity, and contradicted it flatly when examined at the hear- 
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ing. lie was indicted by the parties who had cited him, but as the 
law which prevailed in. the Supreme Court compelled them to state 
which oath was untrue, (Arch. 681) and as they were forced to assign 
pejjury in his second statement, the indictment failed. The jury found 
that his oral diposition was perfectly true, and that the real pequry 
was in his original affidavit ! 

A good deal of the old law upon the subject of pciju^ turned upon 
the fact that an oath, or an affirmation rendered equivalent to it by 
law, was an essential element of the offence. Therefore when the oath 
was administered by an incompetent authority, the crime was incom- 
plete. 

Accordingly 

A false deposition on oath, made before the Muharrir of a police Than- 
nnh^ tho DaroffliaJi being present at the Thannah was held not to oome 
within the legal definition of i^rjury, the Muharrir having no authority to 
administer an oath while the Daroghah was present, and the latter having 
no power to delegate it to another/’ (1 M. Dig. 171. § 464, and see Ibid. § 
406-468 : p. 170, § 462, p. 172, § 481.) 

And so the prisoners were acquitted, where it appeared that they 
had been wrongly made to give evidence on a criminal charge, in 
whicli tliev were themselves deeply implicated. (1 M. Dig. 169, § 
453, p. 170 , § 463 .) ♦ 

And so it was essential to establish the actual taking of the oath or 
affirmation But where 

** The ]>risoner having given false evidence, pleader! that he was not upon 
oath ; for though t!ie oatli was regularly administered, the sacred symbols 
wore not in his hands, when he gave the false evidence ; the Pundits refer- 
red to oil this point declared his i>lea to be unavailing, and he was senten- 
ced.” (1 M. Dig. 169, § 454.) 

And in another case 

“ On a trial for perjury, it being certified by the Magistrate that the 
false dej^Kwition was taken on oath, and the prisoner not having denied be- 
ing sworn, the Court of N. A. did not deem the omission to bring witnesses 
to that fact to be material, though it would have been more regmar.” (1 hi. 
Dig. 172, § 477.) 

Under the present Act an oath is merely one of the forms by which 
a party may be bound to speak the truth. Hence even if an oath 
were unnecessarily and improperly administered by an incompetent 
person, as for instance if tlic Municipal Commissioners should force 
a rate payer to swear to the truth of his return, still the offence consti- 
tuted by 8, 191 would be committed, if the party making the state- 
ment were under a legal obligation to speak the truth even without an 
oath. But what would be the case when a party ought to have been 
sworn, and had not been so ? For instance a witness called in the 
Supreme Coui*t, and examined, the oath having been by accident 
omitted ? Here the party would certainly not have l)een legally 
bound by an oath/* nor, as I conceive, would he have been bound 
** by any express provision of law to state the truth.” Since the law 
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provided an oath for that purpose, which was omitted. Nor as I 
conceive could he be considered as a person “ bound by law to make 
a declaration upon the subject.” For liis obligation dates from the 
moment that he is called on to give his evidence according to the form 
prescribed in each particular Court. And where he is never so called 
on, he has never been under any legal obligation to speak at all. 


The offence of fabneating false evidence under s. 102 is confined to 
cases in which the intention of the fabricator is to produce “ an errone- 
ous opinion touching any point material to the result.” But what 
will be the case if the intention is to produce a correct opinion ? 
Suppose for instance that a Shopkeeper who has actually supplied a 
person with goods, but has no entry in his books, were to forge an 
entry as corroborative evidence. The result would be to induce the 
Judge to come to a perfectly sound view of the point in issue ; viz., 
whether the articles had been supplied. But he would have been lecl 
to an erroneous opinion, not as to the result of the proceeding, but as 
to a point material to the result ; viz., whether the plaintitfs books 
contained such an entry as might naturally be looked for uiiclcr tlui 
circumstances. So that the real meaning of the section is, just as the 
old law upon perjury was, that the false statement must be upon a 
point matemi to the issue. And so I conceive it must be taken to bo 
under s. 19J, tliough nothing is said as to the materiality of the state- 
ment. No statement can fairly be called evitleuce, either true or false, 
which is utterly immaterial, and has no bearing upon the point at 
issue. It would not be fair to the witness to put him on his trial for 
mis-stateuients in reference to such matters, since he is not likely to have 
his attention attracted to an unimportant fact, and might easily mak<i 
a mistake without noticing it. Nor is it m^cessary for tlie ends of 
justice, as no })ublic injury can ensue from fiilsely asserting that which 
can have no imagi liable infiuence upon the issue. If tlie question is 
whether a debt was paid, and the witness falsely swears it was paid on 
a Tuesday, whereas it was really paid on a Wednesday, this is not 
such a falsity as could have been made tlie ground of an indictment for 
perjury under the old law, unless from some peculiarity in the case, 
the specific day was a material fact. (Arch. G79.) Several cases in 
the Courts of India illustrate the same point. 


“ Swearing to the truth of the contents of a petition presented to tho 
Magistrate, stating tlnit a bullock belonging to tho |>etitioner w^as ilnju.stly 
det^ed by aiu>ther, w^hereas, in fact, the bullock did not belong to tho i>e- 
titionor, but to hi.s relation and fellow lodger, on whose account he wished 
to recover it, was not considered to merit the punishment of wilful jierjury, 
a$ no malicious or fnm<lulent intent ap|)eared.” (1 M. Dig. 170, § 455.) 


‘*The pripners having, in a trial for robbery, dejiosed falsely on oath re- 
gartling tneir relationshq) to each other, the Court held tliat the point they 
had deposed to not being material to the issue of the trial, their offence did 
not amount to perjury, and accordingly acquitted them.” (I M, Dig. 173, 
§ 489, and see Mad. F. U. 18 & 28 of 1852. To support a conviction under 
Regulation III. of 1826, each of the eonfiicting statements must be material. 
Mad F. U. 85 of 1852.) 

** The prisoner swore falsely in the Magistrate’s Court to the de^ee of 
rektionship in which he stood to a Ihird party, with the view of inducing 
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the Court to give readier credit to the Rubstantial part of his evidence 
which was given under the solemn affirmation presoribed by Act V. of 1840, 
and he was convicted of perjury.” (1 M. Dig. 173, § 491.) 

In this last case it would appear that the fact of relationship was 
material, as it very well might be, ns testing the weight of the evi- 
dence. Suppose, for instance, that the question is as to the division 
or non-division of a family, or as to the execution of a will, and that 
the witness deposes to iiaving seen the family performing their cere- 
monies jointly, or to having been present when the dying man dictat- 
ed the instrument, tlie most natural question in cross-examination 
Avould be, “ How did you happen to be there ?” If the witness says, 
“ Because I was their first-cousin,’’ tiiis is a most important fact in 
confirmation of his statement, and if untrue, would shake his evidence 
into ruins. And so, it has always been held that all questions ad- 
dressed to the credit of a witness, as, whether he has not been before 
convicted of felony, and the like, are material. (Arch. 679.) Audit 
has been remarked, with refcirence to o^rtiiia decisions where there liad 
beeu an acquittal for want of materiality. 

“ That i^erhaps in all tliese cases it ought to be intended, that the ques- 
tion was put in such a manner, that the witness might reasonably a]>pre- 
liend that the sole design of putting it was to bo informed of tlie substantial 
part of it, which mi<jht induce him through inadvertency to take no notice 
of the circumstantial ]>art, and give a general answer to the substantial : 
for otherwise, if it .appear idaudy that the scoi>e of the question was to sift 
him as to his knowleilge of the substance, by examining him strictly con- 
eorning the circumstances, an<l he gave a particular ana distinct account 
of the circumstances, which afterwards ap])cars to be false ; surely he can- 
not but be guilty of j>or jury, inasmuch a.s nothing can be more apt to in- 
cline a jury to give credit to the sub.stantial part of a man’s evidence, than 
Ills appearing to have an exact and jiarticular knowledge of all the circum- 
stances relating to it.’' (2 Kuss. COO.) 

Anything will constitute a statement under s. 192, if it purports 
to embody a fact. For instance, the fabrication of a bill of lading 
with the Captain’s name to it would be a statement by him that he 
had received certain goods on board the ship. A question may however 
anae, where the document is a genuine one, but some addition involv- 
ing a statement is made to it. Suppose the case of an assignment 
of land, perfectly genuine, coming in evidence before a Coui-t. Would 
it be a fabrication of false evidence to put a dead man’s name to the 
bottom of it, for the purpose of giving it the credit of another witness ? 
It could hardly be said that the party had made a document contain* 
ing a false statement, merely by appending to it the false statement 
tliat a certain person had witnessed its execution. Such an act would 
however amount to forgery under s. 4G3. 

193 . ■ Whoever intentionally gives false evidence 
in any stage of a judicial proceeding, 
fabricates false evidence for the 
puq)ose of being used in any stage of 
a judicial proceeding, dial! be punished with inapri- 





rjitSS ETISENCE. 


115 ' 


soament of either description for a term which may 
extend to seven years, f^nd shall also be liable to fine ; 
and whoever intentionally gives or fabricates false 
evidence in any other case, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, and shall also be liable 
to fine. 

Explanation 1 . — A trial before a Court Martial or 
before a Military Court of Bequest is a judicial pro- 
ceeding. 

Explanaiion 2. — An investigation directed by law 
preliminary to a proceeding before a Court of Justice, 
is a stage of a judicial proceeding, though that inves- 
tigation may not take place before a Court of Justice. 

A, in an inquiry before a Magistrate for the purpose of ascertaining 
whether Z ought to be couimitted for trial, makes on oath a statement 
which he knows to be false. As this inquiry is a stage of a judicial 
proceeding, A has given false evidence. 

Explanation 3. — -An investigation directed hy a 
Court of Justice according to law, and conducted 
under the authority of a Court of Justice, is a stage 
of a judicial proceeding, though that investigation 
may not take place before a Court of J ustice. 

Illustration, 

A, in an inquiry before an ofiicor deputed by a Com*t of Justice to 
ascertain on the spot thebountlariesof land, makes on oath a statement 
which he knows to be false. As this inquiry is a stage of a judicial 
proceeding, A has given false evidence* 

194, Whoever gives or fabricates false evidence, 
intending thereby to cause, or know- 
it to be likely that he will thereby 
with intent to pro- cause, any person to be convicted of an 
offence which is capital by this Code, 
shall be punished with transportation 
for life, or with rigorous imprisonment for a term 

If innocent person which may extend to ten years, and 
be thereby conwct- shall also be liable to fine ; and if an 

an execnt innocent person be convicted and exe- 
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cuted in consequence of such false evidence, the per- 
son who gives such false evidence shall be punished 
either with death or the punishment hereinbefore de- 
scribed. 

1 95. Whoever gives or fabricates false evidence, 
Givingorfaiirioa- intending thereby to cause, or know- 
ting Mso evidence jt to be likely that he will thereby 

cure conviction of cause any person to be convicted ot 
.m oCfence punish- offenco which by this Code is not 
trition or imprison- Capital, but punisliablo With transpor- 
tation for life, or iuiprisonment for a 
term of seven years or upwards, shall be punished as 
a person convicted of that olfence would be liable to 
bo punished. 


Illustration. 

A gives false evidence before a Court of Justice, intending thereby to 
cnusc Z to bo convicted of a daooity. The punishment of dacoity is 
trausjuirtation foi* life, or rigorous iinpnsonmciit for a term which may 
extend to ton years, with or without hue. A, tJiorefore, is liable to such 
transpoi-tation or imprisonment, with or without fine. 


196. Whoever corruptly uses or attempts to use 
as true or genuine evidence any evi- 
dence which he knows to be false or 
fabricated, shall be punished in the 
same manner as if he gave or fabricated false evi- 
dence. 


Using evidence 
known to be false. 


On an indictment under this Section, the first tiling will be to show 
that the evidence was false oi' fabricated, and next to establish a guilty 
knowledge. The mere fact that the party has ])roiliicetl the false evi- 
dence will in general be enough to throw on him the burden of showing 
his innocence. Accordingly it has been 

“ Held, that a debtor producing a witness, who der>o.sed falsely to his 
having witnessed S iiayment to the creditor, forms sumcient presumptive 
evidence against the debtor to convict him of subornation ^ perjury,*^ 
n M. Dig. 172, § 475.) 

And so in another case, where the party produced the false witness 
in Court through a Vakeel, being bimseli’ absent. (1 M. Dig. I7i § 
493.) But w^here the prisoner was a minor at the time the peijury 
was committed in his favour, and did not appear to have bemi person- 
ally concerned in the subornation, tliough present at the time, and 
profiting by it, he was acquitted.*' (1 M. Dig. 173 § 4B5.) 
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In a recent case the law upon this point was laid cIoto by Sir 
Adam Bittleston in the following terms. 

“ If a i>erson calls wituesses in siipjwrt of a statement which he makes, 
and causes those witnesses to come into the hox for the pnri>ose of giving 
endence which he knows to be untrue, and they give that mddence, and 
tlie jury find that they knew it to be untnie, that is evidence on which a 
jury may find that he solicited them j but the jury must be satisfied that 
110 knew that the <«tatemont \vhich they v'cre called to make must be 
untrue to their own knowledge.” ( Reg, v. Gungammah. 3 rd Madras sess. 
1860 .) 

It is not sufficient that he should know or believe the statement to 
be untrue. It is uecessaiy that the witnesses should have the same 
kuowdedge, for otherwise the evidence is not false. 

197. Whoever issues or signs any certificate re- 

quired by law to be given or signed, 
a“®c^Se.® relating to any fact of wliich such 
certificate is by law admissible in evi- 
dence, knowing or believing that such certificate is 
false in any material point, shall bo punished in the 
same manner as if he gave false evidence. 

198. Whoever corruptly uses or attempts to use 
^ any such certificate as a true certifi- 

tificate 01)0 known cate, knowing the same to be raise in 
material point, shall be punished 
^ in tire same manner as if he gave 

false evidence. 

199. Whoever, in any declaration made or sub- 

scribed by him, which declaration any 
m tny^tie- ^^ourt of J ustice, or any public servant 
ciaration which is or Other person, is bound or authoriz- 
cnd^ce.***'*'^**^*^ to receive as evidence of 

any fact, makes any statement which 
is false, and which he either knows or believes to be 
false or does not believe to be true, touching any 
point material to the object for which the declaration 
IS made or used, shall be punished in the same man- 
ner as if he gave false evidence, 

200. Whoever corruptly uses or attempts to use 

Using M tree true any such declaration knowing 

anysacJidwiftration the same to be false in any material 
point shall be punished in the same 
manner as if he gave false evidence. 
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Explanation . — A declaration which is inadmis- 
sible merely upon the gound of some informality, is 
a declaration within the meaning of Sections 199 
and 200. 


Causing disajipear- 
ance of evidence of 
an offence commit- 
ted, or giving falae 
information toucli- 
ing it, to screen the 
offender — 


201. Whoever, knowing or having reason to be- 
lieve that an offence has been com- 
mitted, causes any evidence of the 
commission of that offence to disap- 
pear with the intention of screening 
the offender from legal punishment, 
or with that intention gives any infor- 
mation respecting the offence which he knows or be- 
if a capital offence, liews to be falsc, shall if the offence 
which he knows or believes to have 
been committed is punishable with death, be pun- 
ished with imprisonment of either description for a 
term which may extend to seven years, 
and shall also be liable to fine ; and 
if tlie offence is punishable with 
transportation for life or with imprisonment which 
may extend to ten years, shall be punished with im- 
prisonment of either description for a term which 
may extend to three years, and sliall also be liable to 
fine ; and if the offence is punishable with imprison- 

ifpnnishaWawitii. for any term not extending to 

less thivii ten years’ ten years, shall be punished with im- 

impnsonmeut • -i 

prison ment of the description provid- 
ed for the offence, for a term which may extend to 
one-fourth part of the longest term of the imprison- 
ment provided for the offence, or with fine, or with 
both. 


If punifihaLle with 
trausjiortatiou. 


Illustration^ 

A, knowing that B has murdered Z, assists B to hide the body with 
the intention of screening B from punishment. A is liable to impri- 
sonment of either description for seven years, and also to fine. 

202. Whoever, kaowing or having reason to be- 
lieve that an offence has been commit- 
intentionaiomis- ted, intentionally omits to fidve any 

won to give mfor- . 6*''^ "“J 

matioD of an offence uiiormation respecting that offence 
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by » person bound -(iyliicli he is legally bound to give, 
to inform. shall be punished with imprisonment 

of either description for a term which may extend 
to six months, or with fine, or with both. 

203. Whoever, knowing or having reason to be- 
. , , . , lieve that an offence has been comuiit- 

mstion respecting ted, givcs any information respecting 
au^offeuce comnut- that offeiice which lio knows or be- 
^ ■ lieves to be false, shall be punished with 

imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

With the sin<rlc exception of the ^ilanse relating to causing^ the dls- 
appearance of evidence, these three sections (201 -203) are *sid)slanti- 
ally the same as ss. 170, 177, 182, for the remarks on which see page 
102. Sections 1J8, 120 which also relate to concealment of crimi- 
nal acts are direc^ted against persons who intend to facilitate the 
commission of the crime. 

204. Whoever secretes or destroys any document 

, which he may be lawfully comnelkd to 
document to pre- prOdUCO RS OVldeilCC III a (Jourt Ot 
vent its production j ustice, 01' ill any Tiroceeding lawfully 

as evidence. i i i i /• i i- ^ r 

held belore a public servant as sucJi, 
or obliterates or renders illegible tlic wliolo or any 
part of such document with the intention of prevent- 
ing the same from being produced or used as evi- 
dence before such Court or public servant as afore- 
said, or after ho shall have been lawfully summoned 
or required to produce the same for that purpose, 
shall be punished with imprisonment of eitlier de- 
scription for a term which may extend to two years, 
or with fine, or with both. 

205. Whoever falsely personates another, and 

_ , .. iu such assumed character makes any 

for tbe purpose of admission or statement, or confesses 
in^i^asnir***^ judgment, or causes any process to be 
issued, or becomes bail or security, or 
does any other act in any suit or criminal prosecu- 
tion, shall be punished with imprisonment of either 



THADDS I’POS CREDITORS. 


m 

description for a term which may extend to three 
years, or with fine, or with both. 

206. Whoever fraudulently removes, conceals, 

transfers, or delivers to any person 
colc^: any property or any . interest therein, 
ment of property to intending thereby to prevent that pro- 
rX‘fBtoror'in perty or interest therein from being 
execution of a de- taken as a forfeiture, or in satisfaction 
of a fine, under a sentence which has 
been pronounced or which he knows to be likely to 
be pronounced by a Court of Justice or other com- 
petent authority, or from being taken in execution of 
a decree or order which has been made or which he 
knows to be likely to be made by a Court of Justice 
in a Civil suit, shall be punished with imprisonment 
of either description for a term wltich may extend to 
two years, or with fine, or with both. 

207. Whoever fraudulently accepts, receives, or 

claims any property or any interest 
therein, knowing that he has no right 
vcnt itHsewiireasa Or rightful claiiu to such property or 
cution^rdecSr interest, or practises any deception 
touching any right to any property 
or any interest therein, intending thereby to prevent 
that property or interest therein from being taken as a 
forfeiture or in satisfaction of a fine, under a sentence 
which has been pronounced or which he knows to be 
likely to be pronounced bjr a Court of J ustice or other 
competent authority, or from being taken in execu- 
tion of a decree or order which has been made or 
which he knows to be likely to be made by a Court 
of Justice in a Civil suit, shall be punished with im- 
prisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

208. Whoever fraudulently causes or suffers a 

Fraudulently snf- Order fo be passed against 

fmBg a decree for luiu at the suit of any petsoii a sum 
asm not due. not due, OF for a larger sum than is. 
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due to sucTi person, or for any property or interest 
in property to which such person is not entitled, or 
fraudulently causes or sufters a decree or order to be 
executed against him after it has been satisfied, or 
for any thing in respect of which it has been satisfied, 
sliall be punished with imprisonment of either des- 
cription for a term Avliich may extend to two years, 
or with fine, or with both. 

Illmiration, 

A institutes a suit against Z. Z, knowing that A is likely to ohhiin a 
decree against him, fraudulently suffers a judgnuiiit to pass* against him 
for a larger amount at the Ksuit of B, who has no just claim against him, 
in order that B, either on his own account or for the benefit of Z, may 
share in the proceeds of any sale of Z’s property which may be made 
under A’s decree. Z has committed an offence under tliis Section. 

The three preceding Sections have the effect of rendcTing criminal 
all collusive modes by which creilitors, or lawfful clahnants may be de- 
feated of their just remedies. By the English statute 13 Eliz. c. 5 
such contrii^anccs were made void as against such jiersons wdiosc ae- 
lions, suits, judgments or executions arc or might be in any way dis- 
turbed, hindered, delayed, or defrauded. The decisions upon this Sta- 
tute may be of some use in lielpiug to the right construction of the 
present clauses. The wliole subject is elaborately discussed in Smith’s 
Leading cases, vol. I, to wdiicli I shall princijially refer. 

** A person is said to do a thing fraud nlently if lie docs that thing with 
intent to defraud, but not otherwise.” (s. 25.) 

The question, fraud or no fraud, is alwa^'s a question of fact, and 
is to be inferred, or may bo negatived by tlie elreumstancos of each 
particular case. (1 Sin. L. G. 11. 18.) One great te.st of fraud is to 
inquire whether the appearance and reality of the transaction corres- 
jiond. And therefore wdierc there is a cotiveyniice whicli is absoluh^ 
in appearance but without any possession following uiion it, or wLerc 
there is merely a concurrent possession with tlie assignor, this will in 
general be deemed conclusive evidence of fraud, 'i'here must he an 
exclusive possession under the assignment, or else it will be fraudulent 
Mid void. (1 Srn. L. C. 11, 12.) 

Tliere are two cases however in which the want of actual posses- 
sion is no fraud. The first is where an actual delivering is irnpossihltj ; 
as in the case of a ship at sea, goods on their way from one place to 
another, &c. Ilei^ a symbolical delivery, by a transfer of such docu- 
ments as convey the right to the property is sufficient. (I Sm. L. 
C. 14). The second case is, where the tenor of the deed does not re- 
quire possession. For instance in many cases of mortgage, by the 
express conditions of the instrument the possession of the property is 
not to be changed, and therefore the absence of such a change is no 



12^ FRAUDS UFOK CBEDITORS. 

emblem of fraud* Fraud will only be inferred when possession ought 
to accompany and follow the deed, (I Sm. L. C. 1 3,) 

A conveyance will also be fraudulent where it is made Toluntarily, 
and without consideration, when the assignor is at the time insolvent, 
or even in such a state of debt as is likely to terminate in insolvency ; 
])rovidcd the effect of the conveyance is in any material degree to 
diminish his power of meeting his liabilities (1 Sin. L. C. 17.) Of 
course such ordinary gifts as a man might make, though at the time 
embarrassed, without any deliberate intention of diminishing the secu- 
rity of his creditors, would not be criminal. But when the character 
of the assignment is such, that it can only be explained on the sup- 
position of a desire to put property out of tlie way of those better 
(mtitled to it, fraud wmuld necessarily be inferred. And so I conceive 
it would be in all cases' of transfer of afiy s])eciric property actually 
the subject of litigation at the time. But the act only contemplates 
legal liabilities, and therefore no transfer will be fraudulent which has 
merely the effect of preventing the party from complying with moral 
obligations, or discharging debts of honour. 

It makes no difference in the fraud that tlie obligation which is 
e,vaded is one derived from nnother, provided the property transferred 
is legally liable to satisfy it. And therefore an heir or executor may 
be indicted under this Section for collusively getting rid of property 
liable to the debts of their ancestor or testator. (1 Sm. L. C. 17 ) 

A voluntary conveyance by a man who is about to be tried for any 
crime, ■where conviction works a forfeiture, wdll be fraudulent. And 
even considerations of aflicetion will not support the transfer, where 
the object is to remove tlie jiroperty from the effect of tlic sentence ; 
as for instance where the conveyance by a man about to be tried for a 
felony, was made in trust for his wife, (i Sm. L. C. 15.) 

A conveyance will not be fraudulent merely because it deprives 
another of a security which he would otherwise have had, if that is 
not the object of the act. For instance, there will be no fraud in a 
sale by a debtor of his landed property, for a fair and adequate con- 
sideration, though it will of course be much less convenient to the 
creditors to pursue the purchase money than tlie property. And it 
would make no diffei-encc whatever that the debtor mis a(ituaily in 
the throes of a lawsuit. For he is not bound to keep his projierty in 
one form rather than another for the convenience of his creditors. And 
in England it has been repeatedly held that the fact of such a sale 
Iianng been effected when an immediate execution was anticipated will 
not vitiate the sale. In the latest ease upon the point, it appeared that 
a tradesman, expecting tlic execution of a writ issued out of the Court 
of Chancery for payment of costs of a suit, effected a sale of the whole 
of his furniture and stock in trade. The only document wdiich passed 
was a receipt for the purchase money. A *few days after the pur- 
chaser had taken possession, a writ was issued, and a suit was iirought 




124 


FBAUBULENl: CLAIMS^ AND 


creditors unprovided for. But that is not the sense in which the law under- 
stands the teim ‘ ‘ fraudulent.” The law leaves it open to a debtor to make 
hi^ own arrangements with his several creditoi's, and to pay them in such 
order as he thinks proper. What is meant by an insiamment of this kind 
being fraudulent is, that the parties never intended it to have operati(tn 
as a real instrument, according to its ajiparent character and effect.” 
(Kveleigh v. Fursaord. 2 M. & E* 541. And see i>er Lord Hardwicke. 
1 Ves. Ben. 245.) 

209. Whoever fraudulently or dishonestly, or with 

Di^bonestiymak- intent to injure or annoy any person, 
ill!? false claim in a makes in a Court 01 Justice any claim 

Court of Justice. 

punished with imprisonment of either description for 
a term which may extend to two years^ and shall 
also be liable to tine. 

210. Whoever fraudulently obtains a decree or 

Fraud, dentiy ob- against any person for a sum 

t.aiuiug a decree for not due, or for a larger sum tiian is 
a sum not due. pj-op^j-ty qj. interest 

in property to which he is not entitled, or fraudulent- 
ly causes a decree or order to be executed against 
any person after it lias been satisfied, or for any thing 
in respect of which it has been satisfied, or fraudu- 
lently suffers or permits any such act to be done in 
liis name, shall be punished with imprisonment of 
either description foi a term which may extend to 
two years, or with fine, or with both. 

211. Whoever, with intent to cause injury to any 

Faiae charge of of- P^rson, institutes 01 causes to be insti- 
feucem^ewithin- tuted any Criminal proceeding against 
tent to injure. pcrson. Or falsely charges any 

person with having committed an offence, knowing 
that there is no just or lawful ground for such pro- 
ceeding or charge against that person, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to two years, or with fine, or with 
both ; and if such criminal proceeding be instituted 
on a false charge of an offence punishable with death, 
transportation for life, or imprisonment for seven 
years or upwards^ shall be punishable with imprison- 
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menfc of either description for a term which may ex- 
tend to seven years, and shall also be liable to fine. 

Where it is established that the charge prefeiTed or t‘’e proceeding 
taken, was known to be wholly without foiimlatioii, the law will infer 
ail intent to injure, (See ante p. 70,) And an offence will equally Iwve 
been committed under this section though the intent to injure was not 
the primary intention. As for instance, where the priuci])ul object in 
inuking a false charge was to obtain a reward offered for the convic- 
tion of the offender, or to divert suspicion from the party really guilty. 

The knowledge that the charge was a false one must of course be 
inferred from the circumstances of each case, but this must be judged 
of according to the facts as they were known, or supposed to be when 
tlic charge was made, not as they are ascertained by a more complete 
in([uiry. And accordingly the party accused of making a false cliargc 
will always be allowed to show the information on Nshieli he actetl, 
and the nimours, even siuspicions, which were alluat against the 
person accused. Xot of course for the purpose of establishing the 
guilt the latter but of showdng the bona Jide of his own conduct. 

The mere fact of an acquittal, even for want of prosecution, is not 
even pnmti facie evidence of such malice as is necessary' to support an 
mdictmeiit under this Section. (Roscoe. N. V. 4i5.) 

Wliere a charge is really well founded, the fact that it is preferred 
merely to gratify personal spite, will not make it indictable. (Broom. 
Com. 744.) But, where the accusation turns out to be untrue, evidence 
of actual malice is most important as tending to show that the 
charge was known to be false. 

This section will not apply to a public officer who merely acts, in 
the course of his duty, upon information conveyed to him, even thougli 
he doubts or disbelieves it. In such a case there could be no intent 
to cause injury. 


212. Whenever an offence has been committed, 
whoever harbours or conceals a per- 
son whom he knows or has reason to 
believe to be the offender, with the 
intention of screening Ixim from legal punishment, 
shall, if the offence is punishable with 
death, be punished with imprisonment 
of either description for a term winch may extend to 
five years, and shall also be liable to fine ; and if the 
offence is punishable » ith transporta- 


Harbouring an of- 
fender — 


If a capital offence. 


If punishable with ~ i. 

transportation for tion for life, or With irnprisonment 
life, or with im- which mav extend, to ten years, shall 
be punished with imprisonment of 


prisonmeat. 
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either description for a term which may extend to 
three years, and shall also be liable to fine ; and if 
the offence is punishable with imprisonment which 
may extend to one year and not to ten years, shall 
be punished with imprisonment of the description 
provided for the offence for a term which may extend 
to one-fourth part of the longest term of imprison- 
ment provided for jthe offence, or with fine, or with 
both, 

Eocception . — ^This provision shall not extend to any 
case in which the harbour or concealment is by the 
husband or wife of the offender. 

Ulmtration, 

A, knowing that B has committed dacoity, knowingly conceals B in 
order to screen him from legal i>iinishment. Here, as B is li^le to 
transportation for life, is liable to imprisonment of either description 
for a term not exceeding three years, and is also liable to fine. 

The essence of this offence consists in the intention with which the 
act is done. ±Vnd therefore the bare fact of receiving and assisting an 
offender, if done as a mere matter of humanity to a person in distress, 
and with no attcm])t to screen him from justice will be no offence, 
(Arch. 10.) The object must also be to screen him from the punish- 
ment due to an offence, and therefore the concealment of a person who 
was supposed to be a runaway debtor, would not be within the terms 
of s. 212. It would appear too that the offence which is supposed to 
have been committed must be the offence which actually has been 
committed. If a murderer w^eie to induce another to conceal him, by 
a representation that he was pursued for a theft, I doubt very much 
whether any act would have been done for which the harbourer could 
be indicted. Certainly if indictable, he could not be punished as hav- 
ing concealed a murderer ; for possibly if he had known the enormity 
of his guilt he would have surrendered the criminal at once. lie 
could only be punished for the crime which he supposed he was coin- 
luittiiig ; that crime in fact he never did commit, and I do not see how 
he could be made constructively guilty of another crime, simply be- 
cause the person whom he admitted was guilty of another offend, of 
which he had no knowledge. 

The offence committed by the primary offender must have been ac- 
tually completed, wdien the harbouring takes place. Accordingly a 
man was acquitted who was indicted as an accessary after the fact to 
a murder, when it turned out that he had harbouted the felon, after 
the injuries were inflicted, but before the death ; for till death there 
was no murder. (Arch. 11.) But there would be no difficulty under 
tins section in indicting the party for having harboured a person whom 
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he knew to have voluntarily caused grievous hurt, (s, 32C,) Where 
the person harboured has escaped from custody, or where there has 
been an order issued for Ids apprehension by a p\iblic servant, compe- 
tent to issue it, any person who harbours him with knowledge of such 
escape or order will be iiulictable under s. 216, whether he knows the 
offence which has been committed or not, and even though no offence 
has in fact been committed. 

213. Whoever accepts, or attempts to obtain, or 

Takinggift, &o.to to accept, any gratification for 

screen an offender himself Or any otlier persoii, or any 
from pumshmont— restitution of property to himself or 
any other person, in consideration of his concealing 
an offence or of his screening any person from legal 
punishment for any offence, or of his not proceeding 
against any person for the purpose of bringing him 
to legal punishment, shall, if the of- 
fence.*^ fence is punishable Avith death, be 

punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine ; 
tran8poiS.S''fOT and if the offence is punishable with 

hfc, or with impri- transportation for life, or Avith irapri- 
Boutnent. ^ i i ± i j > 

sonment which may extend to ten 

years, shall be punished with imprisonment of either 
description for a term Avhich may extend to three 
years, and shall also be liable to fine ; and if the 
offence is punishable Avitb imprisonment not extend- 
ing to ten years, shall be punished Avith imprison- 
ment of the description provided for the offence for a 
term which may extend to one-fourth part of j;ho 
longest term of imprisonment provided for the offence, 
or with fine, or with both. 

214. Whoever gives or causes, or offers or agrees 
to give or cause, any gratification to 
fPpro' 8“y person, or to restore or cause the 
perty in considera. restoration of any property to any per- 
offend4— *^'**'**°^ consideration of that person’s 

concealing an offence, or of his screen- 
ing any person from legal punishment for any offence, 
or of ills not proceeding against any person for the 
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purpose of bringing him to legal pun- 
fJL* ishment, shall, if the olfence is punish- 

able with death, be punished with im- 
prisonment of either description for a term which 
, . . may extend to seven years, and shall 

If punishable With ^ ^ ^ 

transportatiou for Q^ISO t)B llRuiG bO IHIG ^ ftTICl IT buB 01”' 

life, or with impri- fence is puiiishable with transporta- 

goiiment. .* o i*/* * 11 * • i 

tion for iiie, or with imprisonment 
which may extend to ten years, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine ; and if the offence is punishable with 
imprisonment not exceeding to ten years, shall be 
punished with imjirisonment of the description pro- 
vided for the offence for a term which may extend to 
one-fourth part of the longest term of imprisonment 
provided for the offence, or with fine, or with both. 

Exception. — ^The provisions of Sections 213 and 
214 do not extend to any case in which the offence 
consists only of an act irrespoctiv'e of the intention of 
the offender, and for which act the person injured 
may bring a civil action, 

lUmtmtiom. 

(a) A assaults B wrtli intent to commit murder. Here, as the of- 
fence does not consist of the assault only, irrespective of the intention 
io commit murder, it docs not fall within the exception, and cannot 
therefore be compounded, 

(b) A assaults B. Here, as the offence consists simply of the act, 
irrespective of the intention of the offender, and as B may have a civil 
action for the assault, it is within the exeei)tion, and may be com- 
pounded. 

(c) A commits the offence of bigamy. Here, as the offence is not 
the subject of a civil action, it cannot be compounded. 

(d) B commits the offence of adultery with a married woman. The 
offence may be comi>ounded. 

215. Wlioever takes or agrees or consents to take 
Taking gift to help gratification under pretence or on 

to recover stolen accouut of helping any person to re- 
i)roiierty, &c. cover any moveable property of which 
he sliall have been deprived by any offence punish- 
able under this Code, shall, unless he uses all means 
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in Ms power to cause the offender to be apprehended 
and convicted of the offence, be punished with 
imprisonment of either description for a term 
winch may extend to two years, or with fine, or with 
both. 

The offence constituted by ss, 213, 214 consists in the corrupt motive 
which is brought into play as much as in the delay to criminal justice ; 
therefore the mere concealing an offence or not bringing an offender to 
punishment will be no offence under these sections, milcss such con- 
duct proceeds from some “ gratification,” obtained or aimed at. The 
word “ gratification” it will be remembered is not restricted to pecu- 
niary gratifications, or to gratifications estimable in money. Nor 
does it seem to be absolutely necessary that the person to be screened 
should have been guilty of any offence, or even that any offence should 
have been committed, if the facts upon which a charge ought to be 
brought forward arc suppressed upon aujr coiuiipt consideration. For 
instance, suppose a man is found with his tliroat cut, and it comes to 
the knowledge of any person that one of the inmates of the house 
has been seen with bloody clothes, and part of the property of the 
deceased w^as in his jiossession immediately afterwards, if the person pos- 
sessed of this kiiou'Jedge were to offer to keep it secret if a sum of 
money were offered him, I conceive lie would be guilty of tlie offence 
of attempting to obtain a gi’atification in consideration of his not 
proceeding against that other for the purpose of bringing him to legal 
punishment, even though it should turn out that the deceased had 
really committed suicide. It seems to me that the question would be, 
whether facts wliich entailed a reasonable susjiicioii of guUt were 
knowingly suppressed, and their suppression turned into a source of 
illicit gain. (See E. v. Best 2 Mood. C, C. 124 It, v, Gotlcy. Kuss. 
& E. 84.) 

It would also appear that the offence is completed when the coiTupt 
consideration is accepted, or even when there is an attempt to obtain, 
or an agreement to accept it. If this be so, the fact that the very 
same person afterwards did prosecute even to conviction would not 
purge the offence. It was otherwise under the old law as to com- 
pounding felonies. There tlie offence consisted not in taking the 
money but in letting the delinquent escape. Accordingly where upon 
an indictment for compounding a felony it appeared that the felon had 
actually been prosecuted to conviction by the defendant, an acquittal 
was directed. (E. v. Stone 4 C. Sc P. 379.) 

The Exception annexed to s. 214 is not so clear as might be wished. 
It can hardly be said (ff any act that it k an offence irrespective of the 
intention of the offender. To take the case of an assault which is 
employed in the illustration. The very definition of the term in s. 351 , 
msies the offence depend upon the intention. Is manslaughter an 
offence irrespective of the intention ? It would seem that it is in one 
point of view, for an intention to kill would make it murder ; and that 
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it is not in another point of view, for an utter absence of intention to 
hann might in many cases render the act innocent, as in administering 
poison by mistake. Under no circumstances could a charge of man- 
slaughter be compounded, as no civil action could be brought by the 
party injured. These words must mean the party primarily and directly 
injured. The wife and children of a slain man are deeply injured and 
may sue for that injury, (Act 13 of 1856) but they would not be 
allowed to compound a charge of manslaughter. 

There are many cases in which no civil action will lie for acts cri- 
minally cognisable, as in the instance of bigamy given in the text. 
But there are also some cases in which the tight of civil action is sus- 
pended until criminal justice has been satisfied. This is the ground 
of the docti'ine that a civil action is merged in a felony ; and therefore 
where an act which causes a civil injury also amounts to a felony, no 
action can be instituted till the offender has been brought to justice. 
But when he has been tried, and either convicted, or acquitted, an 
action may then be commenced to recover damages, even though the 
oftence amounted to larceny, burglaiy, or felonious stabbing. (Crosby 
V. Leng 12 East 409 and cases cited.) And it has been held by the 
Madras Sadder Court that a party may be civilly sued for a breach 
of trust, even though the act would subject the defendant to an in- 
dictment under the breach of trust act. (Madras Decisions 258 of 
1869.) 

S. 215 only applies to persons who receive money for the pur- 
pose of helping another to recover property which has been unlawfully 
taken, but of course any one who instigates such an offence will bo 
punishable as an abettor. Great caution will therefore be necessary 
in ofi'ering rewards for the recovery of stolen property. Under 9 Geo. 
IV. c. 74. s. 112 it is made an offence to publish any advertisement 
for the return of property, where any words are used purporting that 
no questions will be asked, or that a reward will be paid without 
seizing or making an inquiry after the person producing such proper- 
ty. The spirit of this act will probably guide the Courts if any in- 
dictment IS preferred for the offence of advertising, or offering re- 
wards. Every such advertisement should stipulate for such informa- 
tion as may lead to the apprehension of the crimnial. 

21 6. Whenever any person convicted of or charg- 

HarboxmDganof- ed with an offence, being in lawful 
fender who has es- custociy lor that oiiencB, escapcs from 
Xhore“pSS’. such custody, or whenever a nubhe 
sion has been order- Servant, in the exercise of the lawful 
^ powers of such public servant, orders 

a certain person to be apprehended for an offence, 
whoever, knowing of such escape or order for appre- 
hension, harbours or conceals that person with the 
intention of preventing him &om being apprehend- 
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od, sliall be punished in the manner following, that 
is to say, if the oflPence for which the person was in 
custody or is ordered to be apprehend- 
fence.* *^^***^ punishable with death, lie shall 

be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine ; if the 
offence is punishable with transportation for life, or 
,, , , imiirisonment for ten years, he shall 

transportation for be puiusned With imprisonment ot 
life, or \dth im- either description for a term which 
pnsonmen . extend to three years, with or 

without fine ; and if the offence is punishable with 
imprisonment which may extend to one year and not 
to ten years, he shall be punished with imprisonment 
of the description provided for the offence for a term 
which may extend to one-fourth part of the longest 
term of the imprisonment provided for such offence, 
or with fine, or with both. 

Exception . — This provision does not extend to the 
case in which the harbour or concealment is by the 
husband or wife of the person to be apprehended. 

21 7. Wlioever, being a public servant, knowingly 

„ disobeys any direction of the law as to 

Public servant dis- lii* 

obeying a direction the Waj 111 whicll he IS tO COTlduct him- 

of law with intent public servant, intending 

punishment or pro- thereby to sav6 or knowing it to be 
from forfei- lij^ely that he will thereby save any 
person from legal punishment or sub- 
ject him to a leas punishment than that to which he 
is liable, or with intent to save or knowing that he 
is likely thereby to save any property from forfeiture 
or any charge to wliich it is liable by law, sliall be 
punished with imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 

21 8. Whoever, being a public servant, and being. 
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Public servant 
finmingan inoori^t 
record or writing 
with intent to save 
person from punish- 
ment or property 
from forfeiture. 


as such public servant, charged with 
the preparation of any record or other 
writing, frames that record or writing 
in a manner which he knows to be in- 
correct, with intent to cause or know- 
ing it to be likely that he will thereby 
cause loss or injury to the public or to any person, 
or with intent thereby to save or knowing it to be 
likely that he will thereby save any person from legal 

E unishment, or with intent to save or knowing that 
e is likely thereby to save any property from for- 
feiture or other charge to which it is liable by law, 
shall be punished with inq)risonment of either des- 
cription for a term which may extend to three years, 
or with fine, or with both. 


See the remarks upon this section^ Ante p. 06. 

219. Whoever, being a public servant, corruptly 


or maliciously makes or pronounces 
in any stage of a judicial proceeding, 
any report, order,' verdict, or decision 
wliich he knows to be contrary to law, 
shall be punished with imprisonment 
of either description for a term which 
may extend to seven years, or with fine, or with both. 


Public servant in 
a judicial proceed- 
ing corruptly mak- 
ing an order, re- 
port, &c., which he 
knows to be con- 
trary to law. 


220. Whoever, being in any office which gives 

Coinmitment for authority to commit persons 

trial or conatie- lor trial or to conhnement, or to keep 
S? a'nCy Persons in confinement, corruptly or 
who know* that ho toaliciously commits any person for 
u ^ng contrary qj. confinement, or keeps any 
person in confinement, in the exercise 
of that authority, knowing that in so doing he is 
acting contrary to law, shall be punished with im- 
prisonment of either description for a term which 
may extend to seven years, or with fine, or with both. 

221. Whoever, being a public servant, legally 

Intentionalomia- ^ SUch public SCrvaut tO ap- 

Biou to iy»i»ehoiid preaend or to keep m coimnement any 
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lie eefvant b^eud charged with OF liable to be 


on the partof a puh- 

lie servant bmind - , ^ ^ n • a j • 

by law to appre- apprehended lor an oftence, intention- 
ally omits to apprehend such person, 
or intentionally suffers such person to escape, or in- 
Punishment tentionally aids such person in escap- 
ing or attempting to escape from such 
confinement, shau be punished as follows, tliat is to 
say 


With imprisonment of either description for a term 
which may extend to seven years, with or without 
fine, if the person in confinement or who ought to 
have been apprehended was charged with or hable 
to be appreliended for an offence punishable by 
death ; or 


With imprisonment of either description for a term 
which may extend to three years, with or without 
fine, if the person in confinement or who ought to 
have been apprehended was charged with or liable to 
be apprehended for tin offence punishable with trans- 
portation for life or imprisonment for a term which 
may extend to ten years ; or 


With imprisonment of either description for a term 
which may extend to two years, with or without fine, 
if the person in confinement or who ought to have 
been apprehended was charged with or liable to be 
apprehended for an offence punishable with imprison- 
ment for a term less than ten years. 


222 , 


Intentional omis> 
Bion to apprehend 
on the part of a pub- 
lic etervant bound 
by law to appro- 
bend person under 
sentence of a Court 
of Justice. 

Punishment. 


Whoever, being a public servant, legally 
bound as such public servant to appre- 
hend or to keep in confinement any 
person under sentence of a Court of 
Justice for any offence, intentionally 
omits to apprehend such person, or in- 
tentionally suffers such person to es- 
cape, or intentionally aids such person 
in escaping or attempting to escape 



134 


BREACH OF DUTlf BT PUBirc SERVANT. 


from sucli confinement, shall be punished as follows, 
that is to say : — 

With transportation for life or with imprisonment 
of either description for a term which may extend to 
fourteen years, with or without fine, if the person in 
confinement or who ought to have been apprehended 
is under sentence of death ; or 

With imprisonment of either description for a term 
which may extend to seven years, with or without fine, 
if the person in confinement or who ought to have 
been apprehended is subject, by a sentence of a Court 
of Justice, or by virtue of a commutation of such 
sentence, to transportation for life or penal servitude 
for life, or to transportation or penal servitude or im- 
prisonment for a term of ten years or upwards ; or 

With imprisonment of either description for a 
term which may extend to three years, or with fine, 
or with both, if the person in confinement or who 
ought to have been apprehended is subject by a 
sentence of a Court of Justice to imprisonment for 
a term not exceeding ton years. 


223. Whoever, being a public servant legally 

„ . bound as such public servant to keep 

finement negligent- lu confinement any person charged 

convicted of any offence, negli- 
gently suffers such person to escape 
from confinement, shall be punished with simple 
imprisonment for a term which may extend to two 
years, or with fine, or with both. 

224. Whoever intentionally offers any resistance 

or illegal obstruction to the lawful 
FOT- apprehension of himself for any offence 
«Hi to his hwfui wluch ho is charged or of which 
ne Ixasbeeiu convicted, or escapes or 
attempts to escape from any custody in which he is 
la^ully detained for any such offence, shall be 
punished with imprisonment of either description for 
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a term which may exteiid to two years, or with fine, 
or with both. 

Explariation . — ^The punishment in this Section is 
in addition to the punishment for which the person 
to be apprehended or detained in custody was liable 
for the offence with which he was charged, or of 
which he was convicted. 


225. Whoever intentionally offers any resistance 
or illegal obstruction to the lawful 

Besistanoo Of Ob- i° • ^ ,i n 

structiontotheiaw- appreuension 01 any other person for 

anoSer lijirwa!” offence, 01 ’ rescues or attempts to 
rescue any other person from any 
custody in which that person is lawfully detained for 
an offence, shall be punished with imprisonment of 
either description for a term which 
may extend to two years, or with fine, 
or witli both ; 


PuuislimeDt. 


Or, if the person to be apprehended, or the person 
rescued or attempted to be rescued, is charged with 
or liable to be apprehended for an offence punishable 
with transportation for life or imprisonment for a 
term which may extend to ten years, shall be punish- 
ed with imprisonment of either description for a 
term which may extend to three years, and shall also 
be liable to fine ; 

Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is charged with or liable to 
be apprehended for an offence punishable with death, 
shall be punished with imprisonment of 'either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine ; 

Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is liable, gnder the sentence 
of a Court of Justice, or by virtue of a commutation 
of such a sentence, to transportation of life, or to trans- 
portation, penal servitude, or imprisonment, for a 
term of ten years or upwards, shall be punished wiht 
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imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine ; ' 

Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is under sentence of death, 
shall be punished with transportation for life or im- 
prisonment of either description for a term not ex- 
ceeding ten years, and shall also be liable to fine. 


226. Whoever, having been lawfully transported, 
Unlawful return ^etums from such transportation the 

from transporta- term 01 such transportation not hav- 
ing expired, and his punishment not 
having been remitted, shall be punished with trans- 
portation for life, and shall also bo liable to fine, and 
to be imprisoned with rigorous imprisonment for a 
term not exceeding three years before ho is so trans- 
ported. 

227. Whoever, having accepted any conditional 
Violation of con- I'emissioii of punishment, knowingly 

ditioa of remission violates any Condition on which such 
of pumshment. remission was granted, shall be pun- 
ished with the punishment to which he was original- 
ly sentenced if he has already suffered no part of 
that punishment, and if he has suffered any part of 
tliat punishment, then with so much of that punish- 
ment as he has not already suffered. 


228. Whoever intentionally offers any insult or 
causes any interruption to any public 
servant, wliile such public servant is 
sitting in any stage of a judicial pro- 
ceeding, shall be punished with simple 
imprisonment for a term which may 
extend to six months, or with fine whidi may extend 
to one thousand Rupees, or with both. 


Intentional insult 
or interruption to a 
imblic servant sit- 
ting in any stage of 
a judicial proceed- 
ing. 


229. Whoevet, by personation or otherwise, shall 
intentionally cause or knowingly suffer 
* himself to be returned, empandled, or 
sworn as a juryman or assessor in any 
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case in which he knows that he is not entitled by law 
to be so returned, empanelled, or sworn, or, knowing 
himself to have been so returned, empanelled, or 
sworn contrary tif law, shall voluntarily serve on such 
jury or as such assessor, shall be punished with im- 
prisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


CHAPTER XII. 

OF OFFENCES RELATING TO COIN AND 
GOVERNMENT STAMPS. 

230. Coin is metal used as money stamped and 

issued by the authority of some Go- 
vernment in order to be so used. 

Coin stamped and issued by the authority of the 
Coin Queen, or by the authority of the Go- 
vernment oi India, or or the Govern- 
ment of any Presidency, or of any Government in 
the Queen’s dominions, is the Queen’s coin. 

Illmtratwiu. 

(u) Cowries are not coin. 

(6) Lumps of uustaiiiiHjd copper, ihougli used as money, arc not 
coia» 

(c) Medals are not coin, inasmuch as they su’e not intended to bo 
as money. 

(d) The coin denomimvted as the Company’s Rujiees is the Queen’s 
coin. 

The definition of Coin in this Section must be taken as limited to 
Coin now in use A Eoinaii Coin of the time of Augustus is “ money 
stamped and issued by the authority of a government in order to be 
so used.” .But I do not imagine that any indictment under s. 231 
couM be maintained for counterfeiting such a Coin, \vhich could only bo 
saleable as a curiosity, and would not pass anywhere as money. 

231. "Whoever counterfeits or knowingly per- 

„ forms any part of the process of 

ova ej ingeoin. jjg punished 

with imprisonment of either description for a term 
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which may extend to seven years, and shall also be 
liable to fine. 

Explanatwn . — A person commits this offence, who, 
intending to practice deception, or knowing it to be 
likely that deception will thereb}'^ be practised, causes 
a genuine coin to appear like a difierent coin. 

The word ‘‘ Counterfeit’* as used in this Code is defined by s. 28 to 
involve an intention by means of that resemblance to practise deception, 
or a knowledge that it is likely that deception will thereby be practised . 
And such an intention m knowledge will always be infeiTcd from the 
mere fact of counterfeiting unless under circmnstances which conclu- 
sively negative it. Such circumstances must be so rare that it is un- 
necessary to imagine instances. 

The same definition provides that it is not essential to counter- 
feiting that the imitation should be exact. And this provision is of 
course peculiarly necessary in this country where the ignorance of the 
people might enable even a clumsy imitation to prove successful, while 
the low' state of coining science reiulors it probable that no counterfeit 
will be minutely accurate. Accordingly a trifling variation from the 
real coin in the inscription, efligics, or arms was held under the corres- 
ponding English Statute not to remove the offence out of the Statute. 
And so it was held in another ease, wliere the ingenious device w'as 
adopted of making coins without any impression whatever, in imita- 
tion of the smooth- worn money then in circulation. (Arch. 610) 
But it will still be necessary to show that the article produced, or 
partly produced was a counterfeit ; that is that it was such a re- 
semblance as might be received as the coin for which it was 
intended to pass, by persons using the caution customary in 
taking money. This caution of course will vary according to the class 
of persons among whom it may be supposed that it was intended to 
pass. Accordingly, where the prisoner had counterfeited the resem- 
blance of a half-guinea upon a piece of gold previously hammemd, but 
it was not round, nor w'ould it pass in the condition in which it then 
was, the judges held the ofl’ence to be incomplete. (Arch. 600.) 

The absence of apparent resemblance may possibly arise merely from 
the process being imperfectly carried out. If that be so, there will still 
be an offence under this section. And even if the metal in which the 
counterfeit was made was completely different from that of the coin 
represented, it would still be a question of fact, whether this difler- 
ence did not arise merely from .the manufacture having been inter- 
rupted ill an early stage. Copper or lead may be washed over so m 
afterwards to bear a sufficiently strong resemblance to silver or gold. 
But I conceive that no conviction could be supported where it was 
plain that the thing actually made was never intended to result in a 
coin, hut was merely an experiment as a step towards future produc- 
tive ^orts. 
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Tt is seldom possible, and never necessary", to sliow that the defend* 
ant has been caught in the act of counterfeiting. The act will gene- 
rally have to be inferred, from such evidence as the possession of tools, 
dies, or metal necessary from the pur|>ose ; or from finding some coiiis 
finished, and others unfinished, or different coins in a different state 
of completion. (Arch. 609.) I'he mere possession of counterfeit coin 
by a person who has had nothing to do with its manufacture may be 
an offence under subsequent sections, (237- 243) but is not punish- 
able under s, 231. 

The offence constituted by this section consists in the fact of the 
counterfeiting. It is not necessary to show that the coins were uttered, 
or that there was any attempt to utter them. (Arch. 610.) 

232. Whoever counterfeits or knowingly performs 
any part of the process of counterfeit- 
Queen’s coiii, shall be punish- 
ed with transportation for life, or with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 


233. Whoever makes or mends, or performs any 
Making orBcU. part of the process of making or 

ing instrument for mending, or buys, sells, or disposes of, 
counterfeiting com. instrument, for the purpose 

of being used, or knowing or having reason to belicA'c 
that it is intended to be used, for the purpose of 
counterfeiting coin, shall be puni.shed with imprison- 
ment of either description for a term which may 
extend to three years, and shall also be liable to 
fine. 

Tliis and similar Sections must be taken as subject to ss. 76 and 79, 
which prevent an act being criminal if done by a person who is, or 
supposes himself to be justified in the act. Therefore if a die-sinker 
were to \ye applied to for the piuqmse of making coining moulds, and 
were in concert with the pobce to proceed with the task for the pur- 
pose of bringing the coiners to detection, this wouhl not be a criminal 
act. (Arch. 6^4.) And so possession of coining tools, or counterfeit coin 
by a person entitled to retain them, as for instance a policeman, is 
no offence. 

234. Whoever makes or mends, or performs any 

or sell- process of making or mendr 

ing** mtr^nt Mg, OT buys, ssUs, or ef, any 
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to conntofoiting die or instrument, for the purpose of 
(jiiccn s u)«. l>ejna used, or knowing or having rea- 
son to believe that it is intended to be used, for the 
purpose of counterfeiting the Queen’s coin, diall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 

23o. "Whoever is in possession of any instrument 
or material for the purpose of using 
simSor mate- sa“e for counterfeiting coin, or 
rial for the ptirposo kiiowing or having reasoii to believe 

couX?femng“coto that the same is intended to be used 
for that purpose, shall be punished 
with imprisonment of either description for a term 
Avhich may extend to three years, and «hall also 
be liable to fine ; and if the coin to be counterfeited 
is the Queen’s coin, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 

23G. Whoever, being within British India, abets 
Aiietting in India ^he Counterfeiting of coin out of British 
t!io counterfeiting India, shall be punished in the same 

out of India or coin. ’r* i i xi. j x 

manner as it he abetted the counter- 
feiting of such coin within British India. 

237. Whoever imports into British India, or ex- 
ports therefrom, any counterfeit coin, 
of cXtorfeitcoto knowing or having reason to belieA^e 
that the same is counterfeit, shall be 
punished with imprisonment of either description fof 
a term which may extend to three years, and shall 
also be liable to fine. 


238, Whoever imports into British India, or ex- 
Import or export P^rfs tlierefrom, any counterfeit coin 
of counterfeits of which he knows Or has reason to be- 
tiie Queen’s com. to be a Counterfeit of the Queen’s 

coin, shall be punished with transportation for life, 
or with imprisonment of either description for a terin 
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which may extend to ten years, and shall also be 
liable to fine. 

239. Whoever, having any counterfeit coin which 

, at the time when he became possessed 

of coin, iH>ase88od ot it he knew to be counterfeit, frau- 
with the knowledge dulently Or witli intent that fraud 

may be committed, delivers the same 
to any person, or attempts to induce any person to 
receive it, shall be punished with imprisonment of 
either description for a term which may extend to five 
vears, and shall also be liable to tine. 

240. Whoever, having any counterfeit coin whicli 

, is a counterfeit of tho Queen’s coin, 
win,' *»s8esHed with and wliich at the time when he became 
the kuowiedgfrthat possessed of it hc liiiew to be a coim- 
j lb tonn e ei . of (jjjg Queen’s coin, fraudulent- 

ly or with intent that fraud may be committed, deli- 
vers the same to any person, or attempts to induce 
any person to receive it, shall be punished with im- 
prisonment of either description for a term w hich 
may extend to ten years, and shall also be liable to 
fine. 

241. Whoever delivers to any other person as 

^ ^ srenuine, or attempts to induce any 

ther of coin as gen- other persoii to recoivc as genuine, any 
nine, which ^en counterfeit coin which he knoAvs to be 

first possessed the i ^ i*i-l j-j 

deliverer did not Counterfeit, but which he did not know 
felt counterfeit at the time when he 
took it into liis possession, shall be 
punished with imprisonment of either description for 
a term which may extend to two years, or with fine 
to an amount which may extend to ten times the 
value of the coin counterfeited, or with both. 

lllvstraiion, 

A, a coiner, delivers counterfeit Company's R-upees to his accomplice 
B, for the purpose of uttering them. 6 sells the Rupees to C, another 
utterer, who buys them knowing them to be counterfeit. C pays away 
the Rupees for goods to D, who receives them, not knowing them to 
be counterleit, I), after reoeivii^ die Eupe^, discovers that they are 
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counterfeit, and pays them away as if they were good. Here D is 
punishable only under this Section, but B and C are punishable under 
Section 230 or 240 as the case may be. 

242. Whoever, fraudulently or with intent that 
Poaseasionofeoun- ^aud may be committed, is in posses- 

by a sion of Counterfeit coin, having known 
fi™® when he became possessed 
when he iwcamo thereof that such coin was counterfeit, 

possessed thereof. i n r *11 ‘ji * • I 

shall be pumshed with imprisonment 
of either description for a terra which may extend to 
three years, and shall also be liable to fine. 

243. Whoever, fraudulently or with intent that 

Poascseiou of Committed, is in pos- 

Qiieen’s coin by a session of Counterfeit coin which is a 
irrheTounteS co«nf®rf‘^ifc of the Queen’s coin, having 
when he bocaiue knowm at the time when he became 
ixjBseeeed thereof, possessed of it that it was counterfeit, 

shall be punished wdth imprisonment of either de- 
scription for a term whicli may extend to seven years, 
and shall also be liable to fine. 

There are three cl.issea of offences created by ss. 2.19 — 243. First, 
passing off coin known from the first to be counterfeit. Secondly, 
passing off such coin which was for the first time discovered to be 
counterfeit after its receipt. Thirdly, being in wrongful possession of 
coin known all along to have been coiintedeit. Further subdivisions 
of classes first and third arise, according as the counterfeit coin is the 
Queen’s or otherwise. 

Guilty knowledge is generally a matter of circumstantial evidence. 
The possession of other pieces of base coin, whether of the same 
or a different description, or the fact that base coin has been passed 
off by the same defendant at other times, cither before or after the of- 
fence charged in the indictineftt, will be evidence of such a guilty 
knowledge. (Arch. 476, 619.) And so it would be where the facts 
of the case showed a desire for concealment ; as for instance, if it were 
shown that the defendant had employed a tliird person to make a pur- 
chase for him, without any apparent cause. 

If coin is delivered to a person for the purpose of fraud, it is un- 
necessary to show that there was an intention to defraud the person to 
whom they are delivered. And even if the intention were negatived the 
offence would stUl be the same. For instance an offence would be 
(*ommitted under ss. 2S9, and 240, if it were delivered to an accom- 
plice oar an innocent jperson for the purpose of being passed off at once. 
Nor is it necessary that there should be any legal obhgation to pay the 
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person upoi^ wliom tke money was passed off. Hence the giving of a 
counterfeit coin to a woman as the price of connection with her was 
held to be indictable. (Arch. 619.) And tlic offence is complete, 
eA^en though the person to whom the coin Avas tendered refused to re- 
ceive it. (Ibid.) 

The mere possession of counterfeit coin is an offence under ss. 242, 
243, even though no attempt is made to pass it off, proAuded it can be 
shown that they Avere kept tor a fraudulent purpose, and were origin- 
ally obtained with a guilty knowledge.^ The mere fad of a single base 
coin being found in u party’s possession AA^onld not, without further 
evidence, be sufficient to create a presumption that he knew it to be 
counterfeit when he obtained it, and intended to make a fraudulent use 
of it. But where a greater number of base coins is found in any man’s 
possession, the presumption of guilt AAoukl be suflieient to make a 
conviction lawful, unless the possebsion could in some manner be ex- 
plained or accounted for. 

A coin will be in a man’s possession Avhen it is in any box, or place, 
which is under his control, and Avliethcr it is used for his benefit or 
not, provided it is shoA\m that he is aw^are of its existence and cliarae- 
ter. And the same article may be in the possession of scATial persons, 
if they are acting in concert, and each of tlumi have a guilty know- 
ledge of the existence and character of the thing in question. (Arrh. 
G22.) 


244. AVhoevei’, being enijJoyed in any mint law- 

Por,oncm,,ioyed established in British India, does 

in a mint cauHin« any act, OF oiiiits ^vliat Jic IS legaJly 

ferent ’ wo?ghr’or ^ound to do, with tho intention of 
composition from Causing any coin issued from that mint 
that fixed by law. jif|‘,3rent Weight or composi- 

tion from the weight or composition fixed by law, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be lidble to fine. 

245. Whoever, without lawful authority, takes 
^ X , of any mint lawfully established 

ing from a mint m British India, any coming tool or 
instrument, shall be punished with im- 
prisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 

246 . Whoever fraudulently or dishonestly per- 
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Fr»»a«ientiy or cok any Operation which 

dighonestiy dimin- diminishes the weight or alters the 
oiSringt^wnn* Composition of that coin, shall bepun- 
iioaitiou of any isheo witli imprisonment of either de- 
scription for a term which may extend 
to three years, and shall also be liable to fine. 

Explanation . — A person who scoops ont part 
of the coin, and puts anything else into the cavity, 
alters the composition of that coin. 

247. Whoever fraudulently or dishonestly per- 

Frauduientiy or ^o^ms on any of the Queen’s coin any 
dishonestly dimin- operation Avhicli diminishes the weight 
aHenng'’\he*^com^ o*" alters the Composition of that coin, 
j«>sition of the shall be punished with imprisonment 
Queen 8 cow. description for a term which 

may extend to seven years, and shall also be liable 
to fine. 


248. Whoever performs on any coin any operation 
Altering appear- ^^^^ers the appearadce of that 

com, with the intention that the said 
coin shall pass as a coin of a different 
description, shall be punished witli 
imprisonment of either description for 
a term which may extend to three years, and shall 
also be liable to fine. 


ance of any coin 
with intent that it 
shall pass as a coin 
of a different de- 
scription. 


249. Whoever performs on any of the Queen's 

Altering appeiir- Operation which alters the 

anca of the Queen’s appearance of that coin, with the in- 
S itshaiipaMM teution that the said coin shall pass as 
acoiuof a differ- a coin of a different description, shall 
cut escnption. punishcd with impiisonment of ei- 
ther description for a term which may extend to 
seven years, and shall also be liable to fine. 

250. Whoever, having coin in his possession with 
Delivery to ano- respect to which the offence defined 

tiler of oomposwss- in Section 246 or 248 has been corn- 
ledgothat it waiter- mitted, and having known at the time 
when he became posseted of such 
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coin that such offence had been committed with respect 
to it, fraudulently or with intent that fraud may be 
committed, delivers such coin to any other person, 
or attempts to induce any other person to receive 
the same, shall be punished with imprisonment of 
either description for a term which may extend to 
five years, and shall also be liable to fine. 

251. Whoever, having coin in his possession 
. , with respect to which the oftence de- 

ooinpSo° 38 edwHh fined in Section 247 or 249 has been 
the knowMge that committed, and havinsj known at the 
time when he became possessed ot 
such coin that such offence had been committed wdth 
respect to it, fraudulently or with intent that fraud 
may be committed, delivers such coin to any other 
person, or attempts to induce any other person to 
receive the same, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


252. Whoever, fraudulently or with intent that 
Po««88ionofai. “ay be committed, is in posses- 

tered coia by a SlOU of COlIl With respect tO whlch the 

o®3nce defined in either of the Sections 
when he became 246 Or 248 has been committed, hav- 
• possessed thereof. known at the time of becoming 

possessed thereof that such offence had been com- 
mitted with respect to such coin, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine. 


253. Whoever, fraudulently or with intent that 
Possession of fraud may be committed, is in posses- 
Queen’s coin by » sion of coin with respect to which the 
i^^”be^teiS offence defined in either of the Sec- 
when im Uoium tions 247 Or 249 has been committed, 
having known at the time of becoming 
possessed thereof that such offence had been committed 
with respect to such coin, shall be punished with impri- 
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sonment of either description for a term which may 
extend to five years, and shall also be liable to fine. 

254. Whoever delivers to any other person as 

Delivery to another genuine Or as a coin of a different de- 
of coin as genuine, scription from what it is, or attempts 
^SseMiTelu* to induce any person to receive as 
vererdui not know genuine Or as a different coin from 
what it is, any coin in respect of which 
he knows that any such operation as that mentioned 
in Sections 246, 247, 248, or 249, has been perform- 
ed, but in respect of which he did not, at the time 
when he took it into his possession, know that such 
operation had been performed, shall be punished 
with imprisonment of either description for a term 
which may extend to two years, or with fine to an 
amount which may extend to ten times the value of 
the coin for which the altered coin is passed or at- 
tempted to be passed. 

255. WTioever counterfeits, or knowingly per- 

forms any part of the process of coun- 
GovSS^utSi* terfeiting, any stamp issued by Go- 
vernment for the purpose of revenue, 
shall be punished with transportation for life, or with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 

Explanation. — A person commits this offence who 
counterfeits by causing a genuine stamp of one de- 
nomination to appear like a genuine stamp of a dif- 
fernt denomination. 


256. Whoever has in his possession any instaru- 
mTjflgpossMsioii ment or material for the purpose of 
of an iostmoentor being used, or knowing or having rea- 
son to believe that it is intended to be 


- used, for the purpose of counterfeiting 

^ any stamp issued by Government for 
the purpose iff revenue, shall be punished witih im- 
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prisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 

257. Whoever makes, or performs any part of 
Making or seUiDg the process of making, or buys, or 
iiwtnimeut for the sells, or disposes of, any instrument 
ktaig a Govern- lor the purpose ot being used, or 
maut stamp. knowing or iiaving reason to believe 
that it is intended to be used, for the purpose of 
counterfeiting any stamp issued by Goverumeut for 
the purpose of revenue, shall bo punished with im- 
prisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 


258. Whoever sells, or offers for sale, any stamp 
which he knows or has reason to be- 
Govem!S's“ to be a counterfeit of any stamp 
‘ issued by Government for the purpose 
of revenue, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine. 


259. Whoever has in is possession any stamp 
Ha™.gpo8,e«,ion ^hich he knows to be a counterfeit of 
of a counterfeit Go- any stamp issued by Government for 
vernment stamp, purposc of revenue, intending to 

use or dispose of the same as a genuine stamp, or in 
order that it may be used as a genuine stamp, shall 
be punished with imprisonment of either description 
for«. term which may extend to seven years, and 
shall also be liable to fine. 


260. Whoever uses as genuine any stamp, know- 

Usingasgenmnea counterfeit of any stamp 

Government stamp issued by Government for the purpose 
teiS revenue, shall be punished with im- 

prisonment of either description for a 
term which may extend to seven years, or with fine, 
or wiUi both. 
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261. Whoever, fraudulently or with intent to 
cause loss to the Government, removes 
or effaces from any substance bearing 
any stamp issued by Government for 
the purpose of revenue, any writing 
or document for which such stamp has 
been used, or removes from any writ- 
ing or document a stamp which has 
been used for such writing or document, in order 
that such stamp may be used for a different writing 
or document, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, or with fine, or vdth both. 


Effacing any writ- 
ing from a 8iib- 

or removing from a 
document a stamp 
mod for it, with in- 
tent to cause loss 
to Government, 


The intention with which the acts named in the above section arc 
done, may be either fraudulent generally, or with a special view to 
cause loss to Government. And therefore a conviction would be good 
where the intention of the act was merely to eftace a document with 
a view injuriously to aft'ect the rights of another person. No iuten* 
tion to cause loss to Government can be assumed unless it is shown, 
or may be inferred, that the intention of the party was to use the 
stamp as a stamp a second time. And therefore no conviction could be 
supported, if the object of removing writing from a stamped paper was 
merely to write upon the blank space something which required no 
stamp. 


262. Whoever, fraudulently or with intent to 
„ cause loss to the Government, uses 

meututWknoMn for any purpose a stamp issued by 
been before Government for the purpose of re- 
venue, which he knows to have been 
before used, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. * 

263. Whoever, fraudulently or with intent to 
Erasmre of mark c^use loss to Government, erases or 

denoUngthaistamp removes from a stamp issued by Go- 
hag-been used. vemment for the purpose of revenue, 
any mark put or impressed upon such stamp for the 
purpose of denoting that the same has been used, or- 
knowingly has in his possession, or sells or disposes 
of, any such stamp from which such mark has been 
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erased or remoTed, or sells or disposes of any such 
stamp which he knows to have been used, shall bo 
punished with imprisonment of either description for 
a term which may extend to three years, or with 
fine, or with both. 


CHAPTER Xlll. 


OF OFFENCES KELATING TO WEIGHTS 
AND MEASURES. 


264. Whoever fraudulently uses any instrument 
Frauclnlentn^eof Weighing whidl he knows to be 
folso iiiRtrumentfor talse, shall be punished with imprison- 
weighing. ment of cither description for a term 

Avliich may extend to one year, or with fine, or with 
both. 


26o. Whoever fraudulently*use3 any false weight 

Fraudulent use measure of length or capachy, 

of false weight or or fraudulently uses any weight or any 
measure. measure of length or capacity as a dif- 

ferent weight or measure from what it is, shall be 
punished with imprisonment of either description for 
a term which may extend to one year, or with fine, 
or with both. 


266. Whoever is in possession of any instrument 
Being in posses- weighing, or of any weight, or of 

Sion of false weights any measure of length or capacity, 
or measures. which lie knows to be false, and in- 
tending that the same may be fraudulently used, shall 
be punished with imprisonment of either description 
for a term which may extend to one year, or with 
fine, or witli both. 

267. Whoever makes, sells, or disposes of, any in- 
MakingorwHing sfrument for weighing, or any weight, 

false weights or or any measure of length or capacity 
measures. w'hich he knows to be false, in order 
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that the same may be used as true, or knowing that 
the same is likely to be used as true, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to one year, or with fine, or with 
both. 


CHAPTER XIV. 

OF OFFENCES AFFECTING THE PUBLIC 
HEALTH, SAFETY, CONVENIENCE, 
DECENCY, AND MORALS. 

268 . A person is guilty of a public nuisance, who 

Public uuiAuuce. is of an illegal 

omission, which causes any common 
injury, danger, or annoyance to the public or to the 
people in general who dwell or occupy property in 
the vicinity, or which must necessarily cause injury, 
obstruction, danger, or annoyance to persons who 
may have occasion to use any public right. 

A common nuisance is not excused on the ground 
that it causes some convenience or advantage. 

Nuisances are of two sorts, Public and Private. Those which only 
affect individuals cannot be made the subject of an indictment, but may 
be the ground of a Civil action for damages. Accordingly, 

^ ‘ Where upon an indictment against a tinoaan, for the noise made by him 

hi® trade, it appeared in evidence, that the noise only affect- 
ed the inhabitants of three sets of chambers in Clifford’s Inn, and that by 
shutting the windows the noise was in a great measure prevent^, it was 
ruled by Lord KUeiiborough, C. J. that the indictment could not be sustain- 
ed, as the annoyance was, if any thing, a private nuisance.” (1 Rusa. 318.) 

On the other hand a public nuisance, which affects all equally, can 
only be the subject of au indictment, for otherwise a party might be 
ruined by a million suits. (1 Russ. 317, but even then a private indi- 
vidual may sue for any especial damage he has suffered. For instance, 
a man may be indicted for digging a hole in a high road, and sued by 
a party who has fallen into it, and broken his leg. Ibid, note.) 

In general may be laid down, that anything which seriously af- 
fects the health, comfort, safety or morals of the community, may be 
indicted as a pubKe nuisance. For instance, keeping filth upon pre- 
mises, or exercising offensive trades, which destroy the purity of the 
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air ; keeping a savage bull in a field through which tliere is a footway ; 
keeping ferocious dogs unmuzzled ; bringing a horse diseased with 
glanders into a public place, to the danger of infecting the Qiieen^s 
subjects ; exposing a child infected with small pox in the public streets ; 
(I lliiss. 817, Arch. 745,) keeping gunpowder, naphtha, or similar 
iufiammable substances, in such large quantities as to be dangerous 
to life and property ; (Beg. v. Lister. 20 L. J. M. C. 196. See as to 
gunpowder. Act XYIII. of 1841, § 2 and Act XXYIII. of 1857, 
§ 7.) keeping brothels and common gambling houses ; (1 Buss. 822, 
323,) and although, as we have seen above, a smith’s hammer is not 
considered sufficiently noisy to be a common nuisance, that more 
terrible weapon, a woman’s tongue, is, and indictments, for being 
‘ a common scold’ were well known to the English law, and the 
offence was punished by jilacing her on an ingenious instrument, now 
extinct, called a trebucket, or cucking stool. (1 Buss. 327.) 

It has been ruled that where a noxious trade or other nuisance, 
is established at such a distance as to be iiiofleiisive to any one, and 
afterwards persons choose to build houses, or make roads, near it, no 
indictment can be brought, for the trade, &c., was legal before the 
building of the house, or construction of the i*oad. (1 Buss. 323.) 
But this position is doubted in Arclibold, (746,) and 1 would submit 
with justice. Otherwise the result would be, that a pariy, by do- 
ing that which could not be prevented at the time, might maintain 
a desert around liim for ever, to the injury of public and private in- 
terests. The doctrine has also been expressly denied in the case of a 
civil action by an individual, which would have been a stronger case 
for exemption. (Elliotson v, Feetham, 2 Bing. N. C, 134. Bliss v. 
HaU, 4 Bing. N. C. 183.) 

Nor is a party iillowed to say, that the smells, &c., were so bad 
before he came there, that he has added nothing perceptible to the 
annoyance. Where such a defence was set up, Abbott C. J. said, 

“ It is not necessary that a jniblic nuisance should he injurious to health ; 
if there be smells offensive to the senses, tliat is enough, as the neighbour- 
hood has a right to fresh and pure air. It has heeii proved that a number of 
other offensive trades are earned on near this place, but the presence of other 
nuisances wdll not justify any one of them ; or the more niusances there 
were, the more fixed they would bo. However one is not the less subject 
to prosecution, because others are culimble.** (I Russ. 319.) 

Nor is a party allowed to plead a sort of set off, and to show that 
however undoubted a nuisance he may be to some, he is conferring 
a more than proportionate benefit upon the cntii’e community, for, as 
the Court of Queen’s Bench observed in such a case, 

** No greater evil can be conceived than the encouragement of capitalists 
and adventurers to interfere with knowm public rights, from motives of per- 
sonal interest, on the sj)eculation that the charges made may be rendc^ 
* lawful, by ultimately being thought to supply the public wuth something 
better than what they actually en^y.” (Bex. v. Ward. 4 A, & E. 404.) 

Nor, finally, can any length of time be held to justify a nuisance, 
for the lapse of ages cannot authorise a man to poison Ms fellow-sub- 
jects. (Arch. 746.) 
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Besides the remedy by indictment, summaiy powers are given to 
the Magistrate by Act XXI of 1841. 

* It shall be lawful for any Magistrate, when the {niblic benefit and com- 
lortare in question, to cause unlawful obstruction and nuisances to be re^ 
moved from thoroughfares and public places, and to suppress, or cause to 
be removed to a diiferent place, trades or occupations injurious to the 
health or comfort of the community, and to prevent such construction of 
buildings, and such dismal of combustible substances as may apf>ear to him 
likdy to occasion connagration, and to cause the removal of buildings in 
such state of w’eaknes^ as by the probability of their falling, may appear 
to him to expose individuals to danger.* (§ 1.) 

* In exercising the authority conferred by the above Section, the Magis- 
trate shall after holding such inquiry, as may satisfy him of the necessity 
of proceeding under this Act, issue an injunction, which, if practicable, shall 
be served personally on the parties concerned ; but if such service shall be 
impracticable or very inconvenient, the injunction shall be notified by oral 
proclamation, and a written notice thereof shall be set up at such jilace or 
places as may be best adapted for conveying information to the parties con- 
cerned. And in case such injunction be not obeyed, the Magistrate may 
compel observance thereof by force, and pimish disobedience by fine not 
exceeding 200 liui>ees, or by imprisonment without labour for any period not 
exceeding one mouth, and if the Magistrate finds it necessary to incur ex- 

g jnse in removing noxious or dangerous articles, or buildings, it shall be 
wful for him to sell the same, or their materials by public auction, in 
onler to defray the charge, delivering any surplus that may remain to the 
owner. And it ^shall be lawful for the Magistrate to comiiel, under the 
like penalty, the*o\vners of tanks or wells adjacent to any public thorough- 
fare, to fence the same in such manner as to prevent danger to the public 
arising therefrom,’ (§ 2.) 

Powers of directing the removal of nuisances, and of imposing 
summary penalties for disobedience to such orders, are also given by 
Act XIV of 1856, for the conservancy and improvement of the Presi- 
dency Towns. 

269. Whoever unlawfully or negligently does any 
act which is, and which he knows or 
has reason to believe to be, likely to 
tion of any di^e spread the infection of any disease 

dangerous to life. S ji'i? ini 'lj 

dangerous to life, shall be pumshed 
with imprisonment of either description for a term 
which may extend to six months, or with fine, or 
with both. 

Under ibis Section it will be possible to arrest and punish persons 
who go abotit under the influence of infectious disorders, for the pur- 
pose ^ exciting public commiseration. A more valuable apptotion 
of the same section would be to employ it in the checking of a disease, • 
as loathsome as it is dangerous, which springs from promiscuous pros- 
titution. 


270. Whoever malignantly does any act which is, 
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« and which he knows or has reason to 

ly to spread infec- believe to be, likely to spread the in- 
tion of any disease fectiou of aiij disease dansferous to 
lite, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to two years, or with fine, or with both. 

271. Whoever knowingly disobeys any rule made 
and promulgated by the Government 
a Jiiiw ?^e!° of India, or by any Government, for put- 
ting any vessel into a state of quaran- 
tine, or for regulating the intercourse of vessels in a 
state of quarantine with the shore or with other ves- 
sels, or for regulating the intercourse between places 
where an infectious disease prevails and other places, 
shall be punished with imprisonment of cither de- 
scription for a term which may extend to six months, 
or with fine, or with both, 

,272. Whoever adulterates any article of food or 

Adulteration of SO as to make such article 

food ordrink which iioxious as food or drink, intending to 
lamtendedforsaio. article as food, or drink, or 

knowing it to be likely that the same will be sold as 
food or drink, shall be punished with imprisonment 
of either description for a term wdiich may extend to 
six months, or with fine which may extend to one 
thousand Kupees, or with both. 

273. Whoever sells, or offers or exposes for sale, 
as food or drink, any article which 
fnff nr has becu rendered or has become 

noxious, or is in a state unfit for food 
or drink, knowing or having reason to believe that 
the same is noxious as food or drink, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

The adulteration mentioned in the two preceding sections must be 
such as renders it injurious to' health. Mixing water with milk, 
sloe leaves with tea, or chicory with coffee would not be punishable. 

20 
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It would be otherwise with such compounds as beer doctored with 
strychnine, spirits mixed with vitriol, cakes coated with red lead, 
and such like poisonous compounds. Where the person charged is him- 
self the party who has directed the adulteration, the fact that the arti- 
cle has been sold, or was manufactured for sale, will be sufficient to 
waiTant a convictiou. On the other hand where the party is merely 
the vendor of that whicli has been manufactured by others, some 
further evidence will be necessary in order to show that he knew 
not only that there was some adulteration, but also what was tlie 
extent, and probable consequence of that adulteration. It must be 
remembered that in most cases there are some recognised modes of 
adulterating particular articles of food, which are perfectly well known 
to the trade, and therefore where it is shown that the vendor knew 
that the article was in tact adulterated, it will in most cases be no very 
unsafe presumption that he had reason to know what the character of 
the adulteration was. The knowledge of the adulteration will seldom 
be capable of direct proof. Where the article is in fact adulterated, 
and where it is shown that the vendor purchased it at a price below 
that for which the genuine article could be procured, such knowledge 
may safely be inferred. The presumption would be strengthened if it 
could be shown that the vendor had several articles of the same spe « 
cies on hand, at diftereiit prices, some adulterated and some not, or 
adulterated to diflerent degrees. 

Little difficulty can ever be felt where the bad quality of the article 
arises, not from any adulteration 'which might possibly escape notice, 
but from its own intrinsic defects. As for instance, where unsouml 
meat is sold. And, even though the defect has escaped the notice of 
tile purchaser, it must be remembered that the seller has generally 
such an accurate knowledge of the qualities of his ware, and of tlie 
previpus history of each particular article, as renders it very unlikely 
that he could be ignorant of any fault of a glaring character. 

274. Whoever adulterates any drug or medical 

preparation in such a manner as to 
lessen the efficacy or change the ope- 
ration of such drug or medical prepa- 
ration, or to make it noxious, intending that it shall 
be sold or used for, or knowing it to be likely that it 
will be sold or used for any medicinal purpose, as if 
it had not undergone such adulteration, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with 
both, 

275, Whoever, knowing any drug or •'medical 
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preparation to have been adulterated 
^ manner as to lessen its effi- 
cacy, to change its operation, or to 
render it noxious, sells the same, or ofters or exposes 
it for sale, or issues it from any dispensary for medi- 
cinal purposes as unadulterated, or causes it to bo 


used for medicinal purposes by any person not know- 
ing of the adulteration, shall bo punished with im- 
prisonment of either description for a term which 


may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


Under this and the previous Section it is not necessary to show that 
the druj^ was so adulterated as to render it noxious to life. It is 
suftioient if its elheat’y is lessened. The necessity for this enact- 
ment is obvious enough. A.11 drugs are of a recognised average strength, 
and prescriptions are made np on the nuder.4aiitling that they possess 
sueli strength. If however the drug which a physician prescribes 
proves to be only half the strengtli on which lie calculated, it may 
prove wholly useless, and death may ensue before the error is remedied. 
The act only speaks of the efficacy of the drug being lessened, or, its 
operation changed. It would however be necessary to show that tlie 
difference in the drug was of .so considerable a character as to make an 
appreciable and important change on its character, and effect. The use 
of the word “ adulteration” implies the mixture of some foreign ele- 
ment. And therefore a merely inferior quality of tlie same medicine 
will not amount to an adulteration. For instance, there are many dif- 
ferent sorts of cod liver oil, and the same oil pr(‘pared in different ways 
may produce different degrees of effect. Ibit if an apothecary, being 
ordered to supply a (piart of cod-liver oil for a person in consumption, 
wei*e to send a quart of the most inferior oil of that description, this 
would not be an act indictable under either section, provided the oil, 
however inferior in quality, was genuine of its kind. 


It will be observed that the essence of the offence consists not so 
much in the adulteration, as the passing the article off as unadidter- 
ated. Any one who chooses may mix anything he likes with any 
medicine, but he must not sell it as if it was unadulterated, nor for the 
purpose of being sold as unadulterated. This must I imagine be 
taken as the meaning of the words “ kuowdng it to be likely that it 
will be sold as if it had not undergone such adulteration.” If a drug- 
gist were to sell a compounded medicine to an apothecary, communi- 
cating exactly its real nature to him, he could not be rendered crimi- 
nally answerable because the apothecary sold it again as genuine, 
even though his knowledge of the apothecary’s morals made it very 
probable that such might be the result. But it would be very differ- 
ent if it could be shown that he supplied the spurious commodity, by 
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mutual understanding, for the purpose of being issued to the world as 
something different. 

276. Whoever knowingly sell, or offers or exposes 

Sale of any dmg for Sale, or issues from a dispensary 

as a different drug for medicinal purposes, any drug or 
or ijreparation. medical preparation as a di&rent drug 
or medical preparation, shall be punished with im- 
prisonment of either description for a term which 
may extend to six months, or with fine^ which may 
extend to one thousand Kupees, or with both. 

The offence coiistitutccl by this Section does not involve the idea of 
any adulteration or inferiority in the substituted medecine. It is suffi- 
cient that it is not in fact wind it purports to be. If a chemist were 
to discover a drug which he considered to be just as effective as tjui- 
nine, and which could be procured for half the price, he would not be 
justified in selling it as quinine, even though it answered precisely the 
same pmqpose. The fraud consists, not in the injury done, but in the 
false pretence by which persons who suppose that they ai'e using one 
medicine are forced to use another against their will. 

277. Whoever voluntarily corrupts or fouls the 

PoniiiiR the water Water of any public spring or reser- 
of a public .<)];iriug or voir, SO tts to render it less fit for the 
reservoir. , purpose for wbicli it is ordinarily 
used, shall be punished with imprisonment of either 
description for a term which may extend to three 
months, or with fine which may extend to five hun- 
dred Kupees, or with both. 

278. ‘Whoever voluntarily vitiates the atmos- 

Making .-rtmos. fo P^^ce SO as to make it 

jihcro noxious to noxious to the health of persons in 
general dwelliijg or carrying on busi- 
ness in the neighbourhood or passing along a public 
way, shall be punished with fine which may extend 
to five hundred Rupees. 

^79. Whoever drives any vehicle, or rides on 

RaA driving or ^^“7 P«hlic Way in a manner so rash 
^ing on a puWio or negligent p to endanger human 
or to be likely to cause hurt or 
injury to any other person, shall be punished with 
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imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

This is the first of a series of Sections (279—389) by which mere 
negligence is made punishable, apart from any injury actually done. 
It is plain that the essence of the offence consists in the possibility of 
injuiy, and not in its actual occurrence, as all the clauses contain the 
words “ likely to cause hurt or injury,’* or words of a similar nature, 
and the occurrence of actual injury meets with punishment under 
ss. 337 and 338 ; though strangely enough the actual inflicting of hurt 
is liable to a less punisliracnt under s 337 than the commission of tlu\ 
same act would be if no hurt resulted. Nor is it necessary that there, 
should be any intention to injure. It is sulHcieut if the carelessness 
is such as does cause, or is likely to cause injury. 

In order to make a person criminally responsible for negligence, 
the act complained of must appear to be bis own personal neglect or 
delault. In a civil suit a man is responsible for the acts of his 
servants, but in criminal matters lie is not. In a recent case, the 
prisoner was a seller of fireworks, lii his absence a (Ire took place in 
ins house, in cousecjuence of which a rocket went off, and caused the 
death of another. It was held that he was not criminally answerable, 
Cockburn J. C. said ; 

“ The prisoner kept a quantity of fireworks in his house, but that alone 
did not cause the tire by which the death was occasione<l. It was the super- 
added negligence of some orio else that causetl it. Had the deatli proceeded 
from the natural consequences of this keeping of the fireworks, or for instance, 
if from tho prisoners neghgeiit keeiiiug of them a rocket had gone off in 
sjiontaneous combustion, and so caused the death, the conviction might ha\e 
been maintained. But here tho death was caused by the act of the defen- 
dant />?«« the act of some one else.” (Keg. v. Bennett L. J. M. 0. 27.) 

The act complained of must also be one whose necessary or natural 
result would be of an injurious character. Therefore 1 conceive that 
the rule of civil law will apply, that even though there has been negli- 
gence on the part of the defendant, still, if that negligence wouhl 
have been harmless only for efinal or greater negligence on the part of 
some one else, no liability arises. In such cases the rule has been 
laid down, that 

** Although there may have boon negligence on the part of the plaintiff, 
yet, unless he might, by the exercise of ordinary care, have avoided tho 
consequences of the <lefendantb negligence, he is entitled to recover : if, by 
ordinary care, he might have avoiifid them, he is the author of his own 
wrong,” (3 M. & W. 248.) 

Hence w^here a Steamer ran down a Collier, and the jury found that 
the Steamer showed want of caution in going at too great a speed on so 
dark a night, but the immediate cause of the accident appeared to be 
that the ColHer did not exhibit a light as she was bound to do by the 
Admiralty regulation, it was held that no action was maintainable 
against the owners of the steamer, (Dowell v. Steam Navigation Com- 
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pany 26 L J. Q. B, 59, TiifF v. Waramn 27 L J. C. P. 322, Ellisi 
V, L. & S. W. Ky. 26 L. J. Ex. 349.) 

The evidence of negligence must always be afiirmative and positive. 
It caiinot be presumed, I'he mere fact that an injury has taken place, 
wliich would not have taken place if the defendant had acted in 
some different way, will be no evidence of negligence, unless he acted 
wrongly and negligently in what he did or left undone. In a very re- 
cent case where a woman was run down by an omnibus, Erie C. J. 
stated the facts of the case, and the law as follows : — 

“ 111 this case it apjiears that the night was dark, and that there was a 
storm of snow, and loot-passengers crossing the street were bound to be 
extremely cautious iu doing so, just as much as the drivers of vehicles were 
hound to drive cautiously. It does not appear that the defeudaut’s vehicle 
was coming along at an improper speed, bit, on the contrary, that there 
was abundant time at the rate at which the coachman was driving for 
foot-passengers, if aware of his approach to have slipped backward or for- 
ward, and got clear of his horses— as much time for them to have done, that 
.13 for the driver to have stopped or ^ot out of their way. The only ground 
suggested for imputing any breach of duty to the driv^er is, that at the time 
of the accident he was looking round to sjieak to the conductor ; but that 
he might do for any lawful purpose, and at the time he did so he was driving 
on his proper side of the street, and at a proper speed, and it amounts to 
no athrmativo breach of his duty. There appears to be just as much reason 
for saying that the woman negligently ran against the defendant’s horses as 
that the horses were negligently driven against them ; and if they had in- 
jured the horses or the omnibus it might with equal justice have been 
said that they wore liable for such injury : the rule being, that it is equally 
the duty of foot passengers when crossing a street to look out for vehicles, 
as it is the duty of the drivers of vehicles to look out for foot passengers.” 

Williams J. said ; 

I eutirely concur ; and only wish to add that there is another rule as 
to leaving evidence to a jury, ivhich is of the greatest impox*tance, and that 
is, that where the evidence is equally consistent ivuth either negligence or 
no negligence, it is not competent for the judge to leave it to tne jury to 
find either aUeniativ’^e, but it must be taken as amounting to no proof at 
all.” (Cotton V. Wood 29 L. J, C. R 333.) 

Where the person injured is in another vehicle, as for instance a 
carriage, railway train, or ship, he is so far identified with the person 
managing that vehicle, that if the accident is brought about by the faidt 
of the manager, so that the latter could not complain of it, neither 
can he. (Thorogood v. Ibyan 8. 0. B. 115.) And so where the person 
injured was a child, who was under the cure of a grown person, 
to whose negligence the accident was mainly owing, though the de- 
fendant was also in some degree to blame, it was held that no action 
could be maintained in the name of the child, since he was identified 
with the party under whose charge he was, and the latter was so much 
iu fault that he could not have sued.” (Waite v. N. E. Ry. Com- 
pany, 28 L, J. Q. B. 258.) 

Of course the conductor of a vehicle will always be answerable cri- 
minally,, as he would formerly have been answerable civilly, for an in- 
jui^ resulting to those under his own care through his rfishnese or 
neglect. 
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280. Whoever navigates any vessel in a manner 

so rash or negligent as to endanger 
human life, or to be likely to cause 
hurt or injury to any other person, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to six months, 
or with tine which may extend to one thousand Ru- 
pees, or with both. 

281. Whoever exhibits any false light, mark, or 

Exhibition of a intending or knowing it to be 

false light, mark, likely that such exhibition w'ill mis- 
er buoy. xiavigator, shall be punished 

with imprisonment of either description for a term 
W’hich may extend to seven years, or with line, or 
with both. 

252. Whoever knowingly or negligently conveys, 
„ . or causes to be conveyed for hire, any 

by waterfor hire in persoii by Water in any vessel, when 
or'^uuaafe’''*’^^”*'**'* vcssel is iu such a state or so 
loaded as to endanger the life of that 
person, shall be punished wdth imprisonment of 
either description for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 

A ship owner who knowingly sends out an unscaworihy vessel 
will not be liable under this section, (though he would be under s. 
336,) if it sinks carrying with it crew and captain, for they arc* not 
being conveyed for hire. But he would be answerable if a single 
passenger went to the bottom, or even if nothing whatever happened, 
provided the condition of the ship was, and iniglit have been foreseen 
to be dangerous. And I conceive it would be just the same if no 
danger whatever occurred, provided tliere would liave been danger in 
the ordinary course of things. If a ship ^vere to be sent to China in 
a state which would render it unsafe if bad weather came on, it w ould 
be no answer, after the event, to show tliat in point of fact there had 
been a- calm the whole w^by. But a ship may be seaworthy for one 
voyage, for instance a short coasting expedition, which would not be 
seaworthy if sent out across the ocean. (Smith. Mere. L. 368.) 

283. "Whoever, by doing any act, or by omitting 
^ .to take order with any property in his 

ftroction is a pub- possesslou OF Under his charge, causes 
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lie way or naviga- danger, obstrucUon, or injury to any 
person in any public way or public 
line of navigation, shall be punished with fine which 
may extend to two hundred Rupees. 

Under this Section also, as in all the similar cases, the danger or 
injury must be such as would naturally follow from the act. There- 
fore where the facts were, that the defendant being possessed of land 
abutting on a public foot-way, excavated an area in the course of 
building a house immediately adjoining the foot-way, and left it unpro- 
tected, and a person walking in the night fell in, the defendant was 
held to be liable ; though in point of law the party who fell in was off 
the road, and was a trespasser. (Barnes v. Ward. 9 0. B. 392.) But the 
contrary was held where a man made a well in the middle of 
liis ffehl through which there was a right of way, and a person stray- 
ing oft' the path at night fell into it. Martin B, after citing the last 
case with approval, said ; 

But when the excavation is made at some distance from the way, anff 
the Iverson falling; into it would be a trespasser nj)oii the defendant’s land 
before he reached it, the case seem to me to be different. We do not see 
where the liability is to stop. A man going off a road in a dark night and los- 
ing his way, may wander to any extent. Wc think the proper and true test 
of legal liability is, >\hether the excavation be substantially adjoining the 
way.’’ (Hardcastle v. 8. G. By. Co. 23 L J. Ex. 139. Hoimsell v. Smith. 
29 L J. C. r. 2031 ) 

The property which creates the nuisance must be under the control 
of the person charged, so as to make it possible for him to remove 
the obstruction or cause of danger. Accordingly, where a ship sunk 
in a navigable river without the fault of the owner, and was abandoned 
by him, it was held that he was not answerable either by indictment or 
suit, for any injury that might result from its lying in the bed of the 
river. The Court considered that after shipwreck and abandonment, 
the property ceased to be in the possession and under the control of 
the former owner, and that he was under no obligation to add to his 
existing misfortune by incurring the expense of either raising the 
vessel, or keeping a continual watch over it. (Brown v. Mallett. 5 
C, B. 599.) 

Under all these Sections it will probably be held, in conformity 
with the principles of civil law, that much greater caution will be re- 
quired in reference to the general pubbe than null be called for in re- 
gard to a man’s own servants who are employed in any occupation of 
danger. Their employment is voluntaiy, and, from its very nature, 
gives them full notice of all the perils to which they are exposed, and 
of the precautions by which those perils may be avoided. Accordingly 
where a workman was killed while using a machine for raising weights, 
the evidence being that another and safer mode of raising weights was 
usual, and had discarded by orders of the defendant, it was held 
^at the latter was not liable. Pollock, C. B. said, “ A servant cannot 
ooatinue to use a machine he knows to be dangerous at the risk of his 
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employer.” (Bynen v. Leach 2G L. J. Ex. 221.) But it would be 
otlKU'wiae if the master had diitjctly coucbiced to tlie injury of his scr- 
\ iirit by any act of personal neglect. As for instance, where tiie master 
was a miner, and the workman had pointed out that a stone overhanging 
ihe works was dangerous, and likely to fall, and it did fall soon after, 
and killed him. And so in another case, where a miner wa^ killed by 
the fail of a stone upon him while he was being drawn up througli the 
shaft” of the mine. There it was found that the stone fell, by rc'a- 
sou of the shaft being in an unsafe state from causes for which the 
master, the defendant, was responsible.” ((hted, 2C L. J. Ex. 223.) 

So persons engaged in a gnu powder manufactojy, in a cheinist^s 
laboratory, or in a dniggist’s shop are expectetl to know the dangerous 
character of the articles with which they are surrounded, and to take 
the proper precaution against them. But if similar commodities weix^ 
left about in places open to servants, strangers, and the public general- 
ly, a much greater (h gree of precaution would be necessary, in guard- 
mg against danger, and in giving notice to those who might expose 
themselves to risk. 

By s. 336 any rash or negligent act by whidi life or safety is eii- 
(Lingered is panisliablc, 

284. Whoever does, with any poisonous suh- 
Negiigont conduct shanco, any act in a manner so rash 
witb re.si)ecfc to any Or negligent as to endanger liuumn 

jxdsonouHsubstance. 

injury to any other person, or knowingly or negli- 
gently omits to take such order with any poisonous 
substance in his posses.sion as is sufficient to guard 
against any probable danger to human life from such 
poisonous substance, shall bo punished with impri- 
sonment of either description for a tenn which may 
extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. 

28.'5. Whoever does, with fire or any combustible 
matter, any act so rashly or negligent- 
resect ly as to endanger human life, or to be 
to any fire or com- likely to cause hurt Or injury to any 
other person, or knowingly or negli- 
gently omits to take such order with any fire or any 
combustible matter in his possession as is sufficient 
to guard against any probable danger to human life 
from such fire or combustible matter, shall be punish- 
ed with imprisonment of either description for a 
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term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with 
both. 

286. Whoever does, with any explosive substance, 
Negligent conduct ^ny act SO rashly or negligently as to 

wtii resi)ect to any endanger human life, or to be likely 
expiosxvesubstanoe. cause hurt or injury to any other 

person, or knowingly or negligently omits to take 
such order with any explosive substance in his pos- 
session as is sufficient to guard against any probable 
danger to human life from that substance, shall be 
punished with imprisonment of either description for 
a term which may extend to six months, or with fine 
w'hich may extend to one thousand Rupees, or 
with both. 

287. Whoever does, with any machinery, any 

Negligent con- ^ct SO rashly or negligently as to eu- 

dnet with roapoot danger human life, or to be likely to 
inthri.oSotdon®or c^use liurt or injury to any other 
under fte charge persoii, or knovAinfjly or nesrliarentlv 

of the offender. ‘ -j. h j, i l J -iT ^ 

omits to take such order with any 
machinery in his possession or under his care as is 
.sufficient to guard against any probable danger to 
human life Irom such machinery, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine 'W'hich 
may extend to one thousand Rupees, or with both. 

288. Whoever, in pulling dowm or repairing any 

Witt Mding, kaowindy or negEMatiy 
respect to pulling omits to take such order with that 
reiiairing building as is Sufficient to guard 
against any probable danger to human 
life from the fall of that building, or of any part there- 
of, shall be punislied with imprisonment of either 
description for a term which may extend to six 
months, or with fine which may extend to one thou- 
sand Rupees, or with both. 

289. Whoever knowingly or negligently omits to 
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Negligence witk talce sucli Order witU auj animal in his 
re»txjctto anyani- possessioii as is Sufficient to guard 
against any probable danger to human 
life, or any probable danger of grievous hurt from 
sucli animal, shall be punished with imprisonment 
of either description for a term which may extend to 
six months, or with fine wliicli may extend to one 
thousand Rupees, or with both. 

Tlu; principal j)oint to be considered under lliis section will be tho 
knowledj^e that the defendant had of the dnnf^(*rous ])mporties of tho 
animal. Where the very nature of the animal pelves him warninp:, hi.^ 
knowledge will be assumed, as for in^^tauee if a p(TM)n were to choose 
to make a ])et of a tiger or a bear. Otherwise express knowledge will 
have to he shown, in order to involve the nc’cessity of nnnsiial caution. 
Where injury is done by a horse, a bull, or a dog, and it is not shown 
that tlie animal was peculiarly vicious, or that his vice was known to 
his master, no ijidietmonf could be maintained unless he hatl neglect- 
ed the ordinary precaution employed by every one who uses such 
animals. 

Where the animal is known to be mischievous, the rule of civil law 
seems to be to infer negligence absolutely, from the mere fact tiiat an 
injury has followed. Where the injury arose from a savage monkey, 
Lord Denman laid down the law as follows ; 

“ The cnnelusiori to he drawn from an examm.ation of all tlio authorities 
ajipears t») he this ; that a person k^^eping a inisclnevous animal, witli 
knowledge of its ])ro]>c*nMties, is bound to koe[) it secure at kin peril , ami 
that if it does mischief, negligence is presumed, without express averment. 
The negligence is m keeping such an animal after notice.” (May v. Burdett 
B. 112.) 

It is probable however that the interpretation of this section would 
be stricter, as is ahvays the case wliere the doctrine of constmetivi? 
negligence is applied to criminal ia\v, and that if every proper and 
reasonable precaution had been taken, no criminal indictment ivould 
lie, even though the animal hually escaped, and did damage. A good 
deal would also turn upon the lawfulness of the obji'ct for which the 
creature was kept. Even if it were legal negligence in a ]>rivato 
person to keep a tiger for his own amusement, the same doctrine could 
not be applied to the keeper of a pvemment menagerie. If it were, 
such an institution would become impossible. Again it would be a 
different thing, if it coidd be shown that the animal was justifiably 
kept for purposes of self defence. Accordingly where a man got into 
the garden of another by night, and was there iiijuied by a dog, and it 
appeared that the dog was kept for the pi*otectiou of the garden, and 
was tied up all day, but was let loose at night ; Lord Kenyon said ; 

“ That every man had a right to keep a dog for the protection of his garden - 
or hou'je : that tlie injury which thifi action was calculated to redress, wa» 
wrlwjre an aaimal known to he mischievous was suffered to go at large, and 
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tlie injury tUei’efore arose from the fault of the owner in not securing such 
animal, so as not to endanger or injure the |>ubUc ; that here the animal 
iiad been j)roperly let loose, anti the injury had arisen from the plaintiffs 
own fault in incautiously going into the defendants’ garden after it had been 
hbut up.” {Brock v. C/ 0 |»eland. 1 Esp. 203.) 

The defendant is only bound to gaard against probable danger, that 
IS, siioh danger as laiy be calculated to arise from the nature of tlie 
beast itself. But I conceive that no indictment would lie if an injury 
arose to any one from their own obstinate and foollrardy conduct in 
venturing too near it, with full knowledge of its cpialities. And 
even in civil cases, Lord Denman said, tliat if the injury was solely 
occasioned by the wilfulness of the plaintiff after warning, that miglit 
be a ground of defence. (9 Q. B. 113.) 

Here also as I have remarked before, a greater degree of precautitm 
will be necessary in dealing with the general puldic than will be re- 
fjiiired in the case of servants, who take tlie risk with full knowledge 
of it. A livrery stable k<‘'‘p'‘r who knowingly sent a vicious, untrained 
horse to a customer to ride, without infonuiug him of its (jualitii's, 
would be liable under this section. Jkit ho would not be so, if he 
merely put a rough-rider u]ion the horse’s back to break him in, though 
in fact the man were thrown and kill(‘d. 


290. Whoever commits a public nuisance in any 
case not otherwise punishable by this 
ibllcmusauL/'^*^ Code, »hall be punished with fine 
which may extend to two hundred 
Rupees. 


2.01. Whoever repeats or contimxes a public nui- 
, . , sauce, havins; been enjoined by any 

(;<mtmuanco of ^ p i • 

uuisiiuce after in- public Servant wlio has lawiul autlion- 
diacon- issue such injunction not to re • 

peat or c^ontinue such nuisance, shall 
be punished with simple imprisonment for a temi 
wliich may extend to six months, or with fine, or 
with both. 


292. Whoever sells or distributes, imports or 
prints for sale or hire, or wilfully exhi- 
to -public view, any obscene 
book, pamphlet, paper, drawing, 
jxainting, rejxresentation, or figure, or attempts or 
offers so to do, shall be punished with imprisonment 
of either description for a term which may extend to 
three months, or with fine, or with both. 
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Exception. This Section does not extend to any 
representation sculptured, engraved, painted, or 
'otherwise represented, on or in any Temple, or on 
any car used for the conveyance of idols, or kept or 
used for any religious purpose. 

The ^vo^l ‘‘ obscene’* is one of consiJerable ambiguity. In ouc 
•^eiise Hiram Power's statui* of the H reek Hlave, Huben's picture of the 
Judgment of Paris, ami the works of Martial or Catullus must be con- 
sidcred as obscene, that is, as capable of exciting sensual feelings. But 
it could not be endured that a shopkeeper should be prosecuted for sell- 
ing the woiks just mcntiom‘d. 1 conceive that the word must be limit- 
ed to those productions wliosc primary and palpable ])urpose is to 
excite to lust. Whatever may ha\e been the oiigirial object of such 
writers as Martial or ('atiillusin their amatory odes, in the present day 
1h{‘V are bought ami read as monumeiils of a classical age. iMor can 
ih(M'e be any gn'ab'r indelicacy than the delicacy of thosrc, who prof(‘ss 
to find impropriety in some ol the noblc^t Avorks of painting and sculp- 
tur<' iliat liave d(‘sccnded to our tinu's. Bui, howevm* ditficult it may 
be to draw the line in words, the distinction btiiween tlic two easc'^ 
wdi ahvays be bold enough. The test will always be, whether ju uri- 
ency is the object aimed at by the woik in (piestiou, and for the grati- 
fication of Avhich it. is exhibited or .sold, or wlu'iher such feelings arc 
mcTeh the results that may be excited in an ill-regulated mind. 

Whoever ha.s in Iiis possession any such ol)- 

u \iti .111 lo’ses book or otlier thing as is inen- 

.sioi/oblcerie 'bS tioiied in the last preceding Section 
lor^saie or exhibi- fyj. the purjwso of sale, distribution, 
or public exhibition, shall be punisli- 
ed with imprisonment of either description for a 
temi which may extend to three months, or with 
fine, or with both. 

294. Whoever sings, recites, or utters in or near 
any public place any obscene song, 
^ ballad, or words to the annoyance ot 
others, shall be punished with imprisonment of ei- 
ther description for a term which may extend to 
three months, or with fine, or with both. 

The words of this section, which make it necessary that the place 
should be public, and that the act should be to the annoyance of 
others, seems to point to such open obscenity as would have been 
a nuisance at common law. 

** It seems an established principle, that whatever openly pulrages 
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tlecency, and is injurious to public morals, is a misdemeanour at common 
law” (2 Camp. 90. n.) 

A(Jcordiii^ly to English law, such an act, even if committed in 
place of public resort, was not indictable if only one person could have 
betui annoyed by it, (Arch, 769) and the wording of the present 
section seems to support the same view. 

An omnibus is a public place for this purpose, and so of course 
woidd a railway train be. (Arch, 769.) 


CHAPTER XV. 

OF OFFENCES RELATING TO RELIGION. 

29 Whoever destroys, d%mage3, or defiles any 
Injuring or .iBiii- placG of worship, OT any object held 
ing a iiiane of wor- sacred by any class of persons, with the 
msnit the religion mteiitioii oi thereby insulting the re- 
of any class. ligion of any class of persons, or with 
the knowledge that any class of persons is likely to 
consider such destruction, damage, or defilement as 
an insult to their religion, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

29 G. Whoever voluntarily causes disturbance to 
any assembly lawfully engaged in the 
lisfou^Suy.'*" performance of religious worship or 
religious ceremonies, shall be punish- 
ed with imprisonment of either description for a 
term which may extend to' one year, or with fine, or 
with both. 

297. Whoever, with intention of wounding the 
feelings of any person, or of insulting 
b Jw the religion of any person, or wth 

the knowledge that the feelings of 
any person are likely to be wounded, or that the re- 
ligion of any person is likely to be insulted thereby, 
commits any trespass in any place of worship or on 
any place of sepulture, or any place set apart for the 
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jK5rfomance of funeral rites, or as a depository for the 
remains of the dead, or offers any indignity to any 
human corpse, or causes disturbance to any persons 
assembled for the performance of funeral ceremonies, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to one year, 
or with fine, or with both. 

298. Whoever, with the deliberate intention of 
Tittering words &c. wounding the I'cligious feelings of any 
with deliberate in- person, utters any word or makes any 

tent to wound the ^ i *ii i * pjIi 

religious feelings of souncl 111 the hearing ot tiiat person, 
.niiy iiersou. qj. makes any gesture in the sight of 

that person, or places any object in the sight of that 
person, shall be punished with imjnisomuent of ei- 
ther description for a term which may extend to one 
year, or with fine, or with both. 

These sections arc of so dangerous a cliaracter, that it is most iiect^s- 
sary to bear in riund tlic general exceptions contained in ss. 70 - 80. 
1 conceive that a missionary or teacher, hondftde pursuing Jiis calling, 
could not be indicted for any oflence he might give to others, nor of 
course could a magistrate, who felt it to be his duty to prevent or 
iutciTiipt a religious procession. Nor a Municipal Coiuniissioncr or 
Kiigineer who dug up a burial ground, or threw (iown a temple, iu the 
performance of some public work. Nor a person who did such an act 
upon ground nhich was lawfully his own, whaUncr might be the 
ollcncc gi^cn thereby. 


CHAPTER XVI. 

OF OFFENCES AFFECTING THE 
HUMAN BODY. 

OF OFFENCES AFFECTING LIFE. 

299. Whoever causes death by doing an act with 
„ , „ , ... the intention of causing death, or with 

the intention of causing such bodiiy 
injury as is likely to cause death, or with the know- 
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ledge that he is likely by such act to cause death, 
commits the offence of culpable homicide. 

IHuistratiom, 

[a) A lays sticks and turf over a pit, with the intention of thereliy 
causing death, or with the knowledge that death is likely to be thereby 
caused. Z, believing the ground to be firm, treads on it, falls in and is 
killed. A has committed the offence of culpable homicide. 

ib) A knows Z to be boliiud a bush B does not know it. A, iutend- 
mg to cause, or knowing it to be likely to cause Z’s death, induces B 
tf) fire, at the bush. B fires and kills Z. Here B may be guilty of no 
offijiice ; but A has committed the effence of culpable homicide. 

(c) A, by shooting at a fowl with intent to kill and steal it, kills B, 
who IS behind a bush ; A not knowing that he was there. Here, al- 
though A was doing an unlawful act, he was not guilty of culpable homi- 
cnlo, as ho did not intend to kill B, or to cause death by doing an act 
that he knew was likely to cause death. 

By s. 32 all words which refer to acts done are defined as extendi tig 
also to illegal omissions. 

AVhero the death arose, not from an act done, but from neglect to 
do something, as to supply with food, clothes, meduune, &c., it must 
be shown that it was the duty of the prisoner to do thc^act, by virtue 
of liis position as parent, master, See. , that the child or apprentice was 
of such tender years as to be unalilc to supply himself; and that the 
defendant was in the actual possession of means to provide for him. 
Otherwise no crmie at all is committed. (Arch. 517 ) Assuming 
these facts to be established, the offence will be murder, if the eirciim- 
stances arc such that the per.son must have been aware that the result 
would be death ; otherwise only culpable liomicuie. For instance, if a 
woman left her child, a young infant, at a gentleman’s door, or other 
jilaee where it was lik( ly to be found and taken care of, and the child 
died, it would only be culpable homicide. But if the child were left in a 
remote place, sueh as a barren Intath, and death ensueih it would be 
inurder. (Beg. v. A^alter'?, C. & M. 164.) And so it was held bj the 
F. U. that the desertion of a child by its mother docs not aniount to 
murder, nor even to an attempt at murder, unless the circumstances 
attending the desertion show that it is done with the intention of cans- 
ing its death. (3 M. Dig 123, § 141 ) A decision which ought to 
be taken, as explained by the previous judgment, in order to be cor- 
rect. 

The crime of culpable homicide, as defined above, only exists in Vases 
where the act is done with the intention of causing death, or with 
the knowleitge tluit death is likely to ensue. No provision seems to 
be made for that most ordinary form of culpable homicide, known to 
the English law as manslaughter, where tlie death is uninteutionah but 
arises from such a degree of negligence as the law deems to l>e criminal. 
(Reg. V. Hughes. 2<> L. J. M. C. 202.) Such are the eases which occur 
constantly in England, where en^ie drivers are indicted for deaths 
caused by ihdt carelessness in disregarding signals. Here there is 
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obviously no intention to cause death, or any accident at all. Such 
also are the common cases of accidents arising from gross carelessness 
in the use of fire-arms. 

Thus if one fire a giin, though loaded with i)owder only, in the streets 
of a crowded city, and a passenger is killed by its bursting, or by the 
wadding, or by a piece of metal or stone, which has, unknown to the porstm 
firing, b^n placeain the gun, ho is guilty of culpable homicide ; for to lire 
at all, in such a situation, was a reckless and dangerous act. The same 
rule holds if one fire a gun so near a high road as to endanger persons 
passing at the time, though it is done in pursuit of game only.’* (Alison Or. 
L. 114. see Arch. 527.) 

It will be observed that the illustration (c) in the text gives no hint 
as to the situation of the bush, which may Iiave been in the heart of a 
jungle, or on the side of the high road, for all that we are told about 
it. ° 111 the latter case the offence would be culpable homicide by the 
law both of England and Scotland, and it seems strange that it should 
not be expressly made so by this Code. The provisions of the pre- 
vious chapter seem principally to refer to acts whi(;h endanger life, not 
to acts which take it away, and the maximum punishment, viz., six 
months imprisonment and fine, seems most inadequate to a serious case 
of negligence followed by death. 

The neglect which causes death must as I have shown above (ante 
p. 157) be the personal neglect or default of the defendant himself. But 
where an Engineer left an engine in charge of a boy, who told him he 
could not manage it, and in conse<[uence of its mismanagement a loss 
of life took place, this was held to be manslaughter ; for it was an act 
of personal misconduct on the part of the Engineer, (lleg. v. Lowe. 
3 C. & K. 123.) 

Tlie same question often arises in cases of death by Medical treat- 
ment. Where a person, who had been in the habit of acting as a mid- 
wife, tore away part of the jirolapsod nltruH, supposing it to be^a part 
of tiie placenta, and was indicted for murdci, Lord Ellenborough 
C. J. said ; 

“ There has not been a ][>article of evidcn«e adduced which goes to convict 
the prisoner of the crime of murder, but still it is foi youto consider whether 
the evidence goes as far as to make out a case of mauslaugbtor. To substan- 
tiate that charge, the prisoner must have been guilty of criminal misconduct, 
arising either from the grossest ignorance, or the most criminal inattention. 
One or the other of these is necessary to make him guilty of that onminal 
negligsnco and misconduct, which is essential to make out a case of man- 
slaiSiter. It does not appear that in this case there was any want of atten- 
tion on his part ; and from the evidence of the witnesses on his l>ehalf, it 
api>ears that he had delivered many women at different times, and from this 
he must have had some degree of skill” (1 Russ. 407.) 

So where the prisoner, who was a publican and agent for tlie sale 
of Morison’s pills, was indicted for manslaughter, by administering a 
large quantity of those pills to the deceased. Several medical men 
gave as their opinion that medicine of the violent character, of which 
the pills were composed, could not be administered to a person in the 
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state iu which the deceased was witliout accelerating his death. Lord 
Lyiidhurst, C, B. said, 

** I agree that in these cases there is no difference l>etween a licensed i»hy- 
sieian or surgeon, and a person acting as physician or surgeon without a 
license. In either case, if a party, having a competent degree of skill and 
knowledge, makes an accidental mistake in his treatment of a patient, through 
which mistake death ensues, ho is not thereby guilty of manslaughter ; but if, 
where proper medical assistance can be had, a person totally ignorant of the 
science of medicine takes on himself to administer a violent and dangerous 
remedy to one labouring under disease, and death ensues, in consequence of 
that dangerous remedy naving been so administered, he is guilty of man* 
slaughter.” (I Russ. 504.) 

And to the same effect were the remarks of Bayley B. in another 
case, where he said, 

“ 1 consider that rashness will be sufficient to make it manslaughter. As 
for instance, if I have the tooth ache, and a person undertakes to cure it 
by administering laudanum, and says, * T have no notion how much will be 
sufficient,’ but gives me a cup full, which immediately kills me. Such per- 
sons, acting with rashness, will, in my opinion, be guilty of manslaughter. 
With respect to what has been said about a willing ramd in the patient, it 
must bo remembered that a iirosecution is for the public benefit, and the 
willingness of the jiatient cannot take away the offence against the public. 
To my mind it matters not whether a man has received a medical educa- 
tion or not ; the thing to look at is, whether, in reference to the remedy 
he has used, and the conduct he has disjdayed, he has acted with a due de- 
gree of caution, or whetlier on the contrary, he has acted with gross and 
improper rashness, and want of caution. 1 have no hesitation in saying for 
your guidance, that if a man be guilty of gross neghgence in attending to 
his patient, after he has applied a remedy, or of gross rashness in the appli- 
cation of it, and death ensues in consequence, he will be liable to a convic- 
tion for manslaughter. ” (1 Russ. .502.) 

As to the obsematioii of Bayley B. in the above passage, that “ the 
willingness of the patient cannot take away the offence to the public,” 
1 may refer to the commentary on ss. 87 — 92. (ante pp. 47 — 49.) It 
will observed that by s. 52, the words “ good faith” are defined as 
involving “ due care and attention.” Now wherever therc has been due 
care and attention the result, however fatal, can never be culpable homi- 
cide. Therefore the law as laid down by Bayley B. will not be affected 
by those sections. 

Explanaiion 1 . A person who causes bodily in- 
jury to another who is labouring under a disorder, 
disease, or bodily infirmity, and thereby accelerates 
the death of that other, shall be deemed to have 
caused his death. 

Explanation 2. Where death is caused by bodily 
injury, tlje person who causes such bodily injury shall 
be deemed to have caused the death, although by 
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resorting to pfoper remedies and skilful treatment 
the death might have been prevented. 

It is also murder where the prisoners have inflicted a wound 
which renders necessary a surgical operation, as for instance an ampu- 
tation, and the party sinks under the efleet of it. (3 M. Dig 1-7, § 171.) 
And conversely, if a man he wounded, and the wound turn to a gan- 
grene or fever, for w^arit of proper applications, or from neglect, and 
the man die of the gangrene or fever ; or if it becomes fatal from the 
refusal of the party to submit to a surgical operation ; in either case the 
crime of murder is complete, for it is the act of the prisoner whiidi has 
brought the other into a position in which liis death is natural and 
likely. But where the wound would not have caused death, but it is 
brought on l)y improper applications, this is not murder^ for here the 
death starts from a completely new" source. (Arch. 517, Mad. F. 
U. 355 of 1855.) 

Explanation 3. Tlie csiusing of the death of a 
child in the mother’s womb is not homicide. But it 
may amount to culpable homicide to cause the death 
of a living child, if any part of that child has been 
brought forth, though the child may not have 
breathed or been completely born. 

Causing the death of a child in the \rouib is punisliablc under s. 315. 

300. Except in the cases hereinafter excepted. 

Murder Culpable lioniicidc is murder, if the act 

by whicli the death is caused is done 
with the intention of causing death, or — 

2ncUy. If it is done with the intention of causing 
such bodily injury as the offender knows to be likely 
to cause the death of the person to whom the harm 
is caused, or — 

3rdly. If it is done with the intention of causing 
bodily injury to any person, and the bodily injury 
intended to be inflicted is sufficient in the ordinary 
course of nature to cause death, or — 

UMy. If the person committing the act knows that 
it is BO imminently dangerou.s that it must in all pro- 
bability cause death, or such bodily injury as is likely 
to cause death, and commits such act without any 
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excuse for incurring the risk of causing death or such 
injury as aforesaid. 


Elmtratimis, 

(a) A shoots Z with the iutention of killing him. Z dies in conse- 
quence. A commits murder. 

(b) A, knowing that Z is labouring under such a disease that a blow 
is likely to cause his death, strikes lum with the intention of causing 
bodily injury, Z dies in consequence of the blow. A is guilty of mur- 
der, although the blow might not have been sufticient in the ordinary 
course of nature to cause the death of a person in a sound state of 
health. But if A, not knowing that Z is iaJbounng under any disease, 
gives him such a blow as would not m the ordinary course of nature kill 
a person in a sound state of health, here A, although he may intend to 
cause bodily injury, is not guilty of murder, if he did not intend to 
cause death, or such bodily injury as in the ordinaiy course of nature 
would cause death, 

(c) A intentionally gives Z a sword-cut or club-wound sufficient to 
cause the death of a man in the ordinary coui’se of nature, Z dies in 
consequence. Here, A is guilty of murder, although he may not have 
intended to cause Z’s death. 

(d) A without any excuse fires a loaded cannon into a crowd of per- 
sons find kills one of them. A is guilty of murder, although he may 
not have had a premeditated design to kill any particuitvr individual. 

These words constitute an explanation of the rule that killing will 
be murder, when it is done with malice, express or implied. 

Express malice is often proved by showing previous enmity, an ex- 
pressed intention to injure, or preparations made for that purpose. 
‘But far less than that will be sufficient. As Bayley J., said on one 
occasion. 

“ Malice in common acceptation means ill ^rill against a j)er8on, but in 
its legal sense it means a wrongful act, done intentionally, without just 
cause or excuse. If I give a pertect stranger a blow likely to produce death, 
I do it of mabce, because I do it intentionally and without just cause or 
excuse/’ (Bromage v. Prosser, 4 B. & C. 255.) 

And so in another case, Lord Campbell C. J. said, 

** Malice, in the legal acceptation of the word, is not confined to person- 
al spite against individuals, but consists in a conscious violation of the law 
to the i)rejudice of another.” (9 Cl. & F. 321 .) ' 

This being so, the prosecutor is not bound to prove or any 

facts beside the death. The law presumes every homicide to be mur- 
der, until the contrary appears, and it is for the defendant to give in 
evidence such facts and circumstances as may prove the homicide to be 
justifiable, or excusable, or that at most it only amounted to man- 
slaughter. (Arch. 614.) Nor is this opposed to the well-known 
maxim, that every man is presumed to be innocent, tiU he is shown to 
be guilty. The law will assume that the prisoner is innocent of the 
death, till he is shown to have caused it, but then the presumption as 
to his intention is tumed the other way. 
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Therefore homicide has been held to be mui'der, even wl^e^e the pris- 
oner had in words professed an intention not to cause death. As for 
instance in a case where, 

“ It turned out in evidence, that a father and son were l)otii concerned 
in an assault, and the father having seized the deceased, and liolding him 
fast, called to his son, “ to come and pay well, but spare the life the son, 
with a cudgel, having beat the man so severely thtit he died, the father 
had sentence of death. So also in another case, where it apjieared that the 
accused had discovered an abstraction by the deceased of a sum of money, 
with which she had been entrusted, and he had declared his resolution “ to 
beat her so as just to leave life m her.” He beat her at intervals accord- 
ingly and the woman died next day, for which he was condemned and exe- 
cuted.*^ (Alison. Cr. H 3.) 

Exception 1. Culpable homicide is not murder if 
the offender, whilst deprived of the 
middeSnotma^er: P^wcr of solf-coiitrol by grave and 
sudden provocation, causes the death 
of the person who gave the provocation, or causes 
the death of any other person by mistake or accident. 

The above exception is subject to the following 
provisoes : — 

First. That the provocation is not sought or vo- 
luntarily provoked by the offender as an excuse for 
killing or doing harm to any person. 

Secondly. TJiat the provocation is not given by 
anything done in obedience to the law, or by a public 
servant in the lawful exercise of the powers of such 
public servant. 

Thirdly. That the provocation is not given by 
anything done in the lawful exercise of the right of 
private defence. 

Explanation. Whether the provocation was grave 
and sudden enough to prevent the offence from 
amounting to murder, is a question of fact. 

Illustrations. 

A, under the influence of passion excited by a i'>ro vocation given 
by Z, intentionally kills Y, Z*s child. This is murder, inasmuch as tlie 
provocation was not given by the child, and the death of the child was 
not caused by accident or misfortune in doing an act caused by the 
provocation, 

(ft) y gives grave and sudden provocation to A. A, on this prove- 



174 


PROVOCATION, 


oati<Hj, fires a pistol at Y, neither intending nor knowing hinuself to bo 
lilcely to kill who is near him but out of sight. A kills Z. Here A 
lias not committed murder, but merely culpable homicide. 

(c) A is lawfully arrested by Z, a bailin. A is excited to sudden 
and violent passion by the arrest, and kills Z. "I’his is murder, iuas- 
niuch as the provocation was given by a thing done by a public servant 
in the exercke of his iiowers. 

("i/J A ajipears as a witness before Z, a Magistrate. Z says that he 
does not l>elieve a word of A’s dejixisition, and that A has perjured 
himself* A is moved to sudden iiassion by these words, and kills Z. 
This is murder. 

^ej A attempts to pull Z’s nose. Z, in the exercise of the right of 
private defence, lays hold ‘of A to prevent him from doing so. A is mov- 
ed to sudden and violent passion m consequence, and kills Z. This is 
murder, inasmuch as the provocation was given by a thing done in 
the exercise of the riglit of private defence. 

('/ ) Z strikes B. B is by this provocation excited to violent rage, 
A, a by-stauder, intending to take advantage of B’a rage, and to cause 
him to kill Z, puts a knife into B’s hand for that puipose. B kills 
Z with the knife. Here B may have committed only culpable homi- 
cide, but A is guilty of murder. 

It is not to be supposed that any amount of provocation will reduce 
tlie offence of murder to culpable homicide. There must be some pro- 
portion bcAwcen ihc pi'ovocation and the rc'^cntment. As explain- 
ed below, “ the jirovocation must be grave and sudden enough to pre- 
vent the offence from amounting to murder.” Tlie violence used must 
not be “ in a cruel or unusual maimer.” 

Where the prisoner, who had killed his wife, pleaded in his defence 
that she had administered some medicine to him, wliich caused a noise 
ill his stomach when einjity, he was sentenced to death. (3 M. Dig, 
111, § 51.) And so it is laid down by Mr. Russell that. 

The most grxevou.*? words of reproach, contemptuous and insulting ac- 
tions or gestures, or trespasses against lands or goods, will not free tho 
party killing from the guilt of murder, if upon such provocation a dead- 
ly weapon was made use of, or an intent to kill, or to do some great bodily 
harm, was otherwise manifested. But if no sucii weapon were used, or in- 
tention manifested, and the party so provoked give the other a box on the 
ear, or strike him with a stick or other w'eapon not likely to kill, and kill 
him unluckily and against his intention, it w'lll be only manslaughter.” 
(1 Buss. 680.) 

Hence, where a park-keeper, having found a boy stealing wood, 
tied him to a horse’s tail, and draggetl him along the park, and the 
boy died of the injuries he thereby received, this was held to be mur- 
der. So where two soldiers forced their Avay into a public house, 
when it was closed at night, and one killed the landlord who was 
struggling to get them out, tliis held to be murder, because the 
lan^ord had a right to put them out of the house. (Arch. 523.) 

On the other hand, whei-e the provocation lias been very violent, 
killing even with a deadly weapon, has been held to be merely man- 
slaughter. Where, some provoking words being used by a soldier to 
a woman, she gave him a box on the ear, and the soldier immediately 
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j’live lier a blow with the ptmimel of his sword on the breast, and then 
ran after her, and stabbed her iti the back, this was at first deemed 
murder ; but it appearing afterwards, tiuit the blow given to the sol- 
dier was with an iron patten, and drew a great deal of blood, the of- 
fence was holden to be only manslaughter. (Arcli. 522 ) 

It will be observed that the doctrine of Mahometan law wliich justi- 
fies the slaying of an adulterer, when caught by the husband in the 
very act, is not continual liere. The rule will therefore be that which 
lias always prevailed in the English and Scotch law, by wliich a death 
under such circumstances is considered as unlawrul, but in consequence 
of the gravity of tlie provocation is treated as being only culpable 
homicide, and not murder. (.\rch. 523. Alison Cr. L, 113.) 

Lastly, ill all cases where the plea of provocation is set up, it is es- 
sential to prove that the act was coiiniiitted under its influcuce ; — not 
merely, it must be observed, under the eflert of the resentment occa- 
sioned by the injury, but in tlic heat of blood which renders a man 
unfit to judge of the character of his acts, or their consequences. Even 
ill the case of a detected adultery, if the injured husband kill tlie para- 
mour deliberately, and ujiou revenge, after the fact and sufTicient cool- 
ing time, this would undoubtedly be murder. (1 Russ. 525.) Where 
tlie murder was committed witli a knife, udiich the prisoner had got 
after the blow was inflicted upon him by the deceased, and they had 
some conversation, and walked together before the stabbing by the 
prisoner, Tindal C. ,1. told the Jury that, 

The question for them was, whether the wound was given by tlio pri- 
fioner while smarting under a ] provocation ro recent and so strong, that he 
might not ]>o cjonsidcrod at the moment tJie master of his own uuderKtand- 
ing ; or whether there had been time for the blood to cool, and for reason 
to reRume its seat before the wound was given. Tliat m deiermining this 
miestion, the most favourable circumstance for the prisoner was the 
shortness of time between the original quarrel, and the stabbing ; but, 
on the other hand, the weapon was not at hand when the quarrel 
took place, but was sought for from the <lisiaiice. It would bo for them to 
say whether the prisoner had ahown thought, contrivance and design, in the 
mode of possessing himself of the weapon, and again replacing it immedi- 
ately after the blow was struck ; for the exercise of contrivance and design 
denoted rather the presence of judgment and reason, than of violent and 
ungovernable jiassion.” (I Russ. 526 ;) the prisoner was found guilty of 
murder. 

As to mistake, accident, legal justification, and self-defence, see 
antepp. 32, 34, 27-34, 5G-G1. 

Exception 2. Culpable liomicido is not murder if 
the offender, in the exercise in good faith of the right 
of private defence of person or property, exceeds the 
power given to him by law, and causes the death of 
the person against whom he is exercising such right 
of defence, without premeditation and without any 
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intention of doing more harm than is necessary for 
the purpose of such defence. 

Illustration. 

Z attempts to horse-whip A, not in such a manner as to cause grie- 
vous hurt to A. A draws out a pistol. Z persists in the assault. A be- 
lieving in good faith that he can bv no other means prevent himself 
from being horse-whipped, shoots H dead, A has not committed mur- 
der, but only culpable homicide. 

Exception 3. Culpable homicide is not murder 
if the offender, being a public servant, or aiding a 
public servant acting for the advancement of public 
justice, exceeds the powers given to him by law, and 
causes death by doing an act which he, in good faith, 
believes to be lawful and necessary for the due dis- 
charge of his duty as such public servant, and with- 
out ill-will towards the person whose death is caused. 

Exception 4. Culpable homicide is not murder if 
it is committed without premeditation in a sudden 
fight in the heat of passion upon a sudden quarrel, 
and witliout the oflfender having taken undue advan- 
tage or acted in a cruel or unusual manner. 

Explanation. It is immaterial in such cases which 
party offers the provocation or commits the first 
assault. 

Exception 5. Culpable homicide is not murder 
when the person whose death is caused, being above 
the age of eighteen years, suffers death, or takes the 
risk of death with his own consent. 

Illustration, 

A, by instigation, voluntarily causes Z, a person under eighteen years 
of age, "to commit suicide. Here, on account of Z*s youth he was inoo- 
pabio of giving consent to his own death ; A has therefore abetted 
murder. 

Hence a duel, fairly carried out, will now, if death results, only be 
culpable homicide. Formerly it would have been murder. (Ar^. 620 .) 
But if any unfair advantage were taken, as for instance if either party 
were to fire before the signal was given, or were to fire o€ more shots 
than were^ allowed, this would be murder, for in such a case a greater 
risk is imposed upon the oHxer party than he had undertaken to 
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301. If a person, by doing any thing which he 
intends or knows to be likely to cause 
death, commits culpable homicide by 
causing the death of any person whose 
death he neither intends nor knows 
himself to be likely to cause, the cul- 
pable homicide committed by the offender is of the 
description of which it would have been, if he had 
caused the death of the person whose death he intend- 
ed or knew himself to be likely to cause. 


Culpable homi- 
cide by causing the 
death of a person 
other than the per- 
son whose death 
was intended. 


Accordingly where the prisoner intending to kill the husband of a 
woman, with whom he was carrying on an adulterous intrigue, way- 
laid him in the dusk, but by mistake killed a third party who came 
along the road, he was convicted of murder and hung. (3 M. Dig. 
125, § 160, and See Mad F. U. 194 of 1851.) 


By the common law of England it was necessary that death should 
follow within a year and a day after the stroke, or other cause of it. 
(L Hale 428.) This rule is not retained in the present act. As a 
matter of evidence however it would possibly be acted on, as it is hardly 
fair to say tliat an iiyury has caused death, when the death does not 
supervene for upwards of a year. This is ample time in all ordinary 
cases, and tlie result of n different rule would be, that a party who had 
iuflicted upon another an injury which permauently weakened his health, 
might be indicted for murder if the injured man died ten years after- 
wards. 

Lord Hale lays it down as a rule, never to convict any person of 
murder or manslaughter, unless the fact were proved to be done, or at 
least the body found dead, and he mentions a case in which a man was 
executed for the murder of another, who afteiwards returned from sea. 
(Norton 428.) And accordingly, where a woman was indicted for the 
murder of her bastard child, and it appeared that she had been seen 
with the child at 6 P. M., and arrived at another place without it about 
8 ?. M., and the body of a child was found in a river, near which she 
must have passed, but it could not be identified as her child, and the 
evidence was rather the other way ; it was held that she was entitled to 
an acquittal ; the evidence rendered it probable that the child found 
was nA her’s, and with respect to that which really was her child, the 
prisoner could not by law be called upon, either to account for it, 
or to say where it really was, unless there was evidence to show that 
it was really dead. (1 Ross. 568.) And so it was held by the Mad- 
ras F. U. in several cases reported, p. 251 of 1851, 257 of 1852, and 
209 of 1854. In the last case Mr. J. Morehead said, 

** Two men are said to have been murdered. 1st, For this act no causa 
is shown ; 2d, no dead bodies have been discovered.’’ 

« The bones produced before the Court, and which I presume are the 

23 
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same sawl to have been poinfced out by the 3(1 prisoner, are declared by the 
ino(lical officer not to be human bones. It wiu thus be seen that no evi- 
ence as to the corpus delicti exists. It may be, that the parties alleged to 
have been murdered are not forthcoming, but further than this there is" 
no evidence.” (And see Mad. F. U. 107 of 1856.) 

On the other hand convictions have been sustained, though the body 
Avas not found, svhere there was very strong direct evidence to the 
murder, or where the evidence, though it fell short of actual identifi- 
cation of the body, led almost conclusively to the belief that something 
found Avas tlie body. 

** Thus, where the prisoner, a Mariner, was indicted for the murder of 
his Captain at sea, and a witness stated that the prisoner had proposed to 
kdl the Captain, and that the witness being afterwards alarmed in the night 
by a violent noise, went upon deck, and there observed the prisoner take 
the Captain up and throw him overlxiard into the sea, and that he was not 
seen or heard of afterwards ; and that near the place on the deck where 
the Captain was seen, a billet of wood was found, and that the deck and 
part of the prisoner's dress were stained with blood ; the Oouit, though they 
admitted the general rule of law, left it to the Jury to say, upon tiie evi- 
dence, whether the deceased was not killed before his body was Ctast into tho 
sea; and the Jury being of that opinion, the prisoner was convicted, and 
(the conviction being unanimously approved of by tho J udges) was after- 
wards executed.” (1 iiuss. 507.) 

So in the following case, decided at Bombay. 

** The prisoner was couvicte«l of murder on evidence which proved that 
he was last seen with tho deceased, dragging him along by the hair, with a 
drawn sword in his hand ; that about ten days afterwards a skeleton was 
found in the direction the prisoner was seen dragging the deceased, with 
the skull severed from the body, and some articles of wearing apparel were 
also found near the skeleton, which were identified .os the pro|>erty of the 
deceased ; that the prisoner bad absconded, and his mistress deposed that 
lie admitted to her that ho had killed the deceased.” (3 M. Dig. Iii7, § 170 ) 

And so in Madras, Avhere a man was charged with the murder of his 
child, it appeared that he left his hut accompanied by her, that he 
reached his mother-in-l^Av’s but without her, and there made a violent 
attack upon several of the inmates. 

‘ ‘ Tlie prisoner, on the following day, delivered himself up to the Police, 
confessed his crime, and painted out where the remains ot liis child, ami 
the ornaments it had upon its body would be found. On inquiry they 
were found in tho place indicated, but the time that had elapsed rendered 
it impossible to identify the bones, from Avhich the flesh had been apparent- 
ly devoured by wild beasts.” 

The Court of F. IT. confirmed the conviction, but remarked that tho 
record would have been more complete, as to the bones iliscoverod being 
those of the murdered child, had they been submitted to the inspection and 
examination of the'Zillah Surgeon.” (Mad. F. U. 275 of 1851.) 

302. Whoever commits murder 
shall be punished with death, or trans- 
portation for life, and shall also be lia- 
ble to fine. 

It is hardly necessary to observe that no statute of-limitations exists 
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Punishment 
murder by a 
convict. 


ill cvimltial law. But wliero frisoiicrs were convicted of murders, 
committed 19 and 13 years ago, the Court remitted the extreme 
penalty of the law, considering that it was not called for as a public 
example. (Mad. F. U. 196 of 1851, 22G of 1852,) 

303. Whoever being under sen- 
iife tcnce of transportation for life, commits 
murder, shall be punished with death. 

304. Whoever commits culpable homicide not 

„ . , ^ amounting to murder, shall bo punish- 

culpable homicide ed With transportation tor life, or nn- 
prisonment of either description for a 
term wliich may extend to ten years, 
and shall also be liable to fine, if the act by which 
the death is caused is done with the intention of 
causing death, or of causing such bodily injury as is 
likely to cause death ; or with imprisonment of either 
description for a term which may extend to ton years, 
or with fine, or with both, if the act is done witli tlie 
knowledge that it is likely to cause death, but witli- 
out any intention to cause death, or to cause such 
bodily injury as is likely to cause death. 

305. If any person under eighteen years of age, 
Abetment of sni- ^uy insane person, any delirious person, 

ciiicof chiiti or in- any idiot, or any person in a state of 
sano irerson. iiitoxicatioii. Commits suicide, whoever 
abets the commission of such suicide, shall bo punish- 
ed with death or transportation for life, or imprison- 
ment for a term not exceeding ten years, and shall 
also be liable to fine. 

306. If any person commits suicide, whoever 
abets the commission of such suicide 
shall be punished with imprisonment 
of either description for a term which 

may extend to ten years, and shall also be liable to fine. 


Abetment of sui* 
cide. 


307. Whoever does any act with such intentioii 
or knowledge and under such circum- 
^^Attempt to mur- jf act caused 

death he would be guilty of murder, 
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may extend to one year, and shall also be liable 
to fine. 


This section, and the general section against attempts to commit a 
crime, which stands at the end of the code (s. 511), are very vague, 
since they neither explain what is an attempt, nor what is “ an act 
done towards the commission of an offence.” In one sense, a man at- 
tempts a thing whenever he sets about doing it. So any act which is 
one of the series by which the offence is ultimately to be canied out, 
and which is done for the purpose of carrying it out, may be said to be 
an act towards its commission. This however would lead to results too 
absurd to be intended. For instance, if a man intending to commit a 
burglary at Salem were to start by train from Madras, with the neces- 
sary implements in his pocket, would this be criminal under s. 511 ? 
If with the intention of committing suicide, he purchased a phial of 
prussic acid, would this be criminal under s. 309 ? If so the criminal- 
ity would be just the same, though the very next hour he abandone^l 
his intention, and returned to Madras by the next train, or devoted 
his prussic acid to the flavoiiring of puddings. 1 conceive that the 
attempt *must mean something beyond the mere stage of preparation, 
and must involve an entrance upon the actual subject matter of the of- 
fence. That the attempt must have arrived at some act, which, if not 
prevented or stopped short, would in itself be an offence. So 1 ima- 
gine that the act done toAvards the offence must be either an illegal 
act, or at all events something which may, if sometiiing does not take 
place, lead of itself to injury. lake for instance the illustrations 
(c) and (d) to s. 307. The purchase and loading of the gun in one 
case, and the mixing of the poison in the oth(^r, are merely prepara- 
tory attempts, which of themselves can do no harm to any one. The 
actual crime is not yet commenced. But tlic firing of the gun at Z 
is an illegal act. So the placing the poisoned food on his table is, at 
the very least, an act which may, if not prevented, lead to fatal conse- 
quences. Both the illustrations appended to s. 511 are it will be ob- 
served instances of illegal acts, So 1 conceive that the mere purchase 
of prussic acid for the purpose of committing suicide would not be 
punishable under s. 309. But if the party were about to swallow the 
poison, and it was snatched from him, or if he did swalloAv it, but by 
medical skdl Avas saved from death, in either case he would be pun- 
ishable for the attempt. 


310. AVhoever at any time after the passing of 
™ this Act shall have been habitually 

associated with any other or others for 
the purpose of committing robbery or child-stealing 
by means of or accompanied with murder, is a Thug. 

„ . 311. Whoever is a Thug shall be 

’ punished with transportation for life, 
and shall also be liable to fine. 
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OF THE CAUSING OF MISCARRIAGE, OP INJURIES TO 
UiN'BORN CIlIliDREN, OF THE EXPOSURE OF INFANTS, 
AND OP THE CONCEALMENT OP BIRTHS. 

312. Whoever voluntarily causes a woman with 

child to niiscarry, shall, if such mis- 
nusoar- ga^j-iage be not caused in good faith 
for the purpose of saving the life of 
the woman, be punished with imprisonment of either 
description for a term which may extend to three years, 
or witli fine, or with both ; and if the woman be 
quick with child, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to seven years, and shall also be liable to fine. 

Expla)iation. A woman who causes herself to 
miscarry is within the meaning of this Section. 

313. Whoever commits the offence defined in the 
Canning miacam- ^^st preceding Section without the 

age without woman’s couseut ot the woman, whether the 
consent. woman is quick with child or not, 

shall be punished with transportation for life, or witli 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable 
to fine. 


314. Whoever, with intent to cause the raiscar- 
Tk 11 of a woman with child, does any 

an wt (WiTwitt act wliich causes the death of such 


intent t<^aunts mis- -woman, shall be punished with impri- 
oamage sonment of either desci’iption for a 

term which may extend to ten years, and shall also 
If act done with- liable to fine ; and if the act is done 
out woman’s con- without the coDsent of the woman, 
shall be punislied either with trans- 
portation for life, or with the punishment above- 
mentioned. 


Explanation. It is essential to this offence that 
the offender should know that the act is likely to 
cause death. 
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315. Whoever before the birth of any child docs 
any act with the intention of thereby 
ie.a“to°;,reyent “a preventing that child from being born 
being born alive, or causing it to die after its 
to birth.’* birth, and does by such act prevent 
that child from being born alive, or 
causes it to die after its birth, shall, if such act be 
not caused in good faith for the purpose of saving 
the life of the mother, be punislied with imprisonment 
of either description for a term which may extend to 
ten years, or witii fine, or with both. 

Uiitler English law, if a child is bom alive, but dies by reason of tho 
potion or bruises which it received in the womb, froii a person who admi' 
iiistered the |>otion, or inthcted the bruises for the j) irposo of pixicuring a 
jniHcarriage, it M’ould be murder, unless the act of ])rociiring a miscarrutge 
was, under the circiuristaiiccs of the case, lawful. (Arch 517.) 

31 G. Whoever does any act under such circum- 
stances that if he thereby caused death 
qurjkufi^rcwid would be guilty of culpable homi- 
byauactamouiitiiig cide, and does by such act aiuse tho 
to^^e niimbie homi- gp quick uiibom child, shall 

bo punished with imprisonment of 
either description lor a term which may extend to 
ten years, and shall also be liable to fine. 

Ill miration, 

A, knowing that he is likel}' to cause the <leatli of a pregnant woman, 
does ail act which, if it caused tho death of the woman, wouM amount 
to culpable homicide llie woman is injured, but does not die ; but tlie 
death of aii unliorn quick child with which she is pregnant is thereby 
caused. A is guilty of the offence defined in this Section. 

317. Whoever being the father or mother of a 

Exposure and ^hild Under the age of twelve years, 
abandonment of a or having tlic care of siich child, shall 
ycare b^^r^ntf or exposo or lea VC sucli child in any place 
jrereon having caie with the intention of wliolly abandon- 
“ ‘ ■ ing such child, shall be punished with 

imprisonment of either description fur a term wliicli 
may extend to seven years, or with fine, or with both. 

Explcmai'ion. This Section is not intended to pre- 
vent the trial of the offender for murder or culpable 
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homicide as the case may be, if the child die in conse- 
quence of the exposure. 

318. Whoever by secretly burying or otherwise 
Concealment of disposing of the dead body of a child, 
birth by secret dis- whether such child die before or after 
i>o«ai of dead body. during its birth, intentionally con- 
ceals or endeavours to conceal the birth of such 
child, shall be punished with imprisonment of either 
description fora term which may extend to two 
years, or with fine, or with both. 

OP HURT. 

319. Whoever causes bodily pain, 
disease, or infirmity to any person is 
said to cause hurt. 


. 320. The following kinds of hurt 

only are designated as grievous ; — 

First. Emasculation. 

Secondly. Permanent privation of the sight of 
either eye. 

Thirdly. Permanent privation of the hearing of 
either ear. 

Fourthly. Privation of any member or joint. 

Fijihly. Destruction or permanent impairing of 
the powers of any member or joint. 

SixtMy. Permanent disfiguration of the head or 
face. 

Seventhly. Fracture or dislocation of a bone or 
tooth. 

Eighthly. Any hurt which endangers life, or 
which causes the sufferer to be, during the space of 
twenty days, in severe bodily pain, or unable to fol- 
low his orainary pursuits. 

321. Whoever does any act with the intention of 
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thereby causing hurt to any person, 
^ or with the knowledge that he is like- 
ly thereby to cause hurt to any per - 
son, and does thereby cause hurt to any person, is 
said voluntarily to cause hurt.” 

322. Whoever voluntarily causes hurt, if the 

hurt which he intends to cause or 
ing’^wM huT’ knows himself to be likely to cause is 
grievous hurt, and if the hurt which 
he causes is grievous hurt, is said “ voluntarily to 
cause grievous hurt.” 

Ex})lctnalion. A person is not said voluntarily to 
cause grievous hurt except when ho both causes 
grievous hurt and intends or knows himself to be 
likely to cause grievous hurt. But he is said volun- 
tarily to cause grievous hurt if, intending or knowing 
himself to be likely to cause grievous hurt of one kind, 
he actually causes grievous hurt of another kind. 

lllvstmtUm. 

A, intending or knowing hiinKclf to bo likely j)crmanently to disfigure 
Z\s face, givey Z a blow which does not permanently distigui'e Z\s face, 
but wliicli causeH Z to suffer severe bodily pain for the js 2 >ttce of twenty 
days. A has voluntarily caused grievous hurt. 

[ have already frequently drawn attention to the maxim that a man is 
a.ssiiined to intend the natural consequences of liis acts. Where CTievouH 
Imrt actually is inllicted, tlie owm of proving that it was not intended will 
be iqKm the pi*isoner, and where the weapon used was such as neceHsarily 
must inflict grievous hurt, he will not be allowed to rebut this 2 >resumptiou. 
(See Ante }>p. 70, 96,) 

323. Whoever, except in the case provided for 

Punishment for Sectioii 334, Voluntarily causes 

voluntarily uausing hurt, shall bc pumshcd With impn- 
sonment of either description for a 
term which may extend to one year, or with fine 
which may extend to one thousand Kupees, or with 
both. 


324. Whoever, except in the case provided for 
, ^ by Section 334, voluntarily causes 

ing hurt by danger, hurt by means of any instrument tor 
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ous weapons or ghootiug, Stabbing, Or cutting, or any 
instrument which, used as a weapon of 
offence, is likely to cause death, or by means of fire 
or any heated substance, or by means of any poison 
or any corrosive substance, or by means of any ex- 
plosive substance, or by means of any substance which 
it is deleterious to the human body to inhale, to 
swallow, or to receive into the blood, or by means of 
any animal, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, or with fine, or with both. 

325. Whoever, except in the case provided for by 
Punishment for Section 33.5, voluntarily catises griev- 
voiuntaniy causing ous hurt, shall be punished with im- 
gricvous hurt. prisoument of either description for a 
term which may extend to seven years, and shall also 
be liable to fine. 

32G. Whoever, except in the case provided for by 
,, , , Section 335, voluntarily causes ffriev- 

\ oliintarily cans- i j i ° 

ing grievous hurt OUS hurt by means of any instrument 
shooting, stabbing, or cutting, or 
pons or means. instrument which, used as a wea- 

pon of offence is likely to cause death, or by means 
of fire or any heated substance, or by means of any 
poison or any corrosive substance, or by means of 
any explosive substance, or by means of any sub- 
stance wliich it is deleterious to the human body in 
inhale, to swallow, or to receive into the blood, or 
by means of any animal, shall be punished with 
transportation for hfe, or with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

327. Whoever voluntarily causes hurt for the pur- 
voiuntariiy caua- pose of extorting from the sufferer, or 
ing hurt to extort from any person interested in the suf- 

strain to an illegal terer, anypro^erty or valuable secunty, 
or of constraining the sufferer or any 
person interested in such sufferer to do anything 
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which is illegal or which may facilitate the commis- 
sion of an offence, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 

328. Whoever administers to, or causes to be 

1., W person, any poison or 

ineansofi»isou,&c., any stupctying, intoxicating, or un- 
withintenttocom- wholesome drug or other thing, with 

mit an oftence. • . i i i i i ^ ^ 

intent to cause hurt to such person, or 
with intent to commit or to facilitate the commission 
of an offence, or knowing it to be likely that he will 
thereby cause hurt, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 

329. Whoever voluntarily causes grievous hurt 

for the purpose of extorting from the 
ing1r“ietA“tto suffcrer, or from any person interested 
extort property, or in the suffcrcr, any property or valu- 
iiie^aUcr*” sccurity, ov of Constraining the 

sufferer or any person kitorcst^ in 
such sufferer to do anything which is illegal or which 
may facilitate the commission of an oftence, shall be 
punished with transportation for life, or imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 

330. Whoever voluntarily causes hurt for the pur- 

pose of extorting from the sufferer, or 
fro™ any person interested in the suf- 
coufesinon, or to fercr, any confcssi Oil orauy information 
which may lead to the detection of an 
offence or misconduct, or for the pur- 
pose of constraining the sufferer or any person inter- 
ested in the sufferer to restore or to cause the resto- 
ration of any property or valuable security, or to sa- 
tisfy any claim or demand, or to give information 
which may lead to the restoration of any property 
or valuable security, shall be punished with impri- 
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sonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Illustrations, 

(a) A, a police officer, tortures Z in order to induce Z to confess 
that he committed a crime. A is guilty of an offence under this 
Section. 

(b) A, a police officer, tortures B to induce him to point out where 
certain stolen iiroperty is deposited. A is guilty of an offence under 
tins Section. 

(c) A, a revenue officer, tortures Z in order to compel him to pay 
(‘ertain arrears of revenue due from Z. A is guilty of an offence under 
this Section. 

(d) A, a zemindar, tortures a ryot in onler to compel liim to pay 
his rent. A is guilty of an ofteiico under this Section. 

331. Whoever volmitarily causes grievous hurt 

for the purpose of extorting from the 
in/gritvom'hurt Sufferer, or from any person hiterested 
toextortoonfesMon, in the sutfercr, any confession or any 
information which may lead to the 
detection of an offence or misconduct, 
or for the purpose of constraining the sufferer or any 
person interested in the sufferer to restore or to cause 
the restoration of any property or valuable secuiitr, 
or to satisfy ^ny claim or demaud, or to give infor- 
mation which may lead to the restoration of any pro- 
perty or valuable security, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable 
to fine. 

332. Whoever voluntarily causes hurt to any 

person being a public servant in the 
inir hurt to deter cliscliarge ot liis duty as such public 
servant, or with intent to prevent or 
*** ” deter that person or any other public 

servant, from discharging his duty as such public 
servant, or in consequence of anything done or at- 
tempted to be done by that person in the lawful dis- 
charge of his duty as such public servant, shall be 
punished with imprisonment of ■either description for 
a term which may extend to three years, or with fine, 
or with both. 
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333. Whoever voluntarily causes grievous hurt 

,, , ^ to any person being a public servant 

ing grievous hurt 1^1 the discharge 01 his duty as such 
to deter pubUo eer- pubHe servant, or with intent to pre- 

rant from hi8 dut3% , -i . , , , f, 

vent or deter that person or any other 
public servant from discharging bis duty as such 
public servant, or in consequence of anything done 
or attempted to be done by that person in the lawful 
discharge of his duty as sudi public servant, sliall be 
punished with imprisonment of either desCTiption for 
a term which may extend to ten years, and shall also 
be liable to fine. 

334. Whoevgr voluntarily causes hurt on grave 
Voluntarily cans- sudden provocation, if lie ndtber 
ing hurt on provo- intends iior Kiiows himself to be likely 

to cause lim-t to any person other than 
the person who gave the provocation, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to one month, or with fine which 
may extend to five hundred Rupees, or with both. 

33.5. Whoever causes grievous hurt on grave and 
c.%using grievous suddon provocation, if he neither in- 
hurt on"provooa- tciids nor knows liimsclf to be likely 
to cause grievous hurt to any person 
other than the person who gave the provocation, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to four years, 
or with fine which may extend to two thousand Ru- 
pees, or with both. 

, Explanation. The last two Sections are subject 
to the same provisoes as Exception 1 Section 300. 

336. Whoever does any act so rashly or negli- 
gently as to endanger human life or 
personal safety of others, shall be 
gets life or the punished with imprisonment of either 
IthOT.** description for a term which may ex- 

tend to three months, or with fine 
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which may extend to two hundred and fifty Rupees, 
or with both. 

337. Whoever causes hurt to any person by 

doing any act so rashly or negli- 
as to endanger human life, or 
dangers life or the the personal Safety of others, shall be 
punished with imprisonment of either 
description for a term which may ex- 
tend to six months, or with fine which may extend 
to five hundred Rupees, or with both. 

338. Whoever causes gfrievous hurt to any person 

by doing any act so rashly or negli- 
Uurt "yanaS'S g^^tly as to endanger human life, or 
endangers life or the persoiial Safety of otliers, shall be 
punished with imprisonment of either 
description for a term which may ex- 
tend to two years, or with fine which may extend to 
one thousand Rupees, or with both. 

WKONGFUL RESTRAINT AND WRONGFUL CONFINEMENT. 

339. Whoever voluntarily obstructs any person 

^ ^ so as to prevent that person from pro- 

>V rongful restraint. ^ i i . 

ceeding in any direction m which that 
person has a right to proceed, is said wrongfully to 
restrain that person. 

Exception. The obstruction of a private way over 
land or water which a person in good faith believes 
himself to have a lawful right to obstruct, is not an 
offence within the meaning of this Section. 

JRhisf ration, 

A obfltnicts a path along which Z has a right to pass, A not believing 
in good faith that he has a right to stop the path. Z is thereby pre- 
vented from passing. A wrongfully restrains Z, 

340. Whoever wrongfully restrains any person 

Wrongful coo- jxx euch a manner as to prevent that 

aoement. person from proceeding beyond cer- 
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tain circumscribing limits, is said “ wrongfully to 
confine” that person. 

Jllrntratiom, 

ia) A causes Z to go within a walled space, and locks Z in. Z us 
thus prevented from proceeding in any dii*ectiou beyond the circum- 
scribing line of wall. A wron^ully confines Z. 

(h) A places men with fire-arms at the outlets of a Riding, and tells 
Z that the}' will fii’e at Z if Z attempts to leave the biuKiiig. X wrong- 
fully confines Z. 

341. Whoever wrongfully restrains any person 
shall be punished with simple impri- 
Punisbmeiit for gQx^ixient for a torui wliieh may extend 
to one month, or witli nne wlach may 
extend to five hundred Rupees, or wdth both. 


342. Whoever wrongfully confines any person 
shall be punished with imprisonment 


Punishment 
wrongful confine- 
ment. 


of either description for a term whicl) 
may extend to one year, or with fine 
which may extend to one thousand Rupees, or with 
both. 


343. Whoever wrongfully confines any person 

Wrongful confine- three days or more, shall be 
merit for three or puiiislied With imprisonment of either 
more days. description for a term which may ex- 

tend to two years, or with fine, or with both. 

344. Whoever wrongfully confines any person 

Wrongful confine- ^r uiore, shall be punish- 

ment for ten or ed with imprisonment of either des- 
more days. cription for a tenn which may extend 

to three years, and shall also be bable to fine. 

345. AVhoever keeps any person in wrongful 

confinement, knowing that a writ for 
metrt of i»r^D for liberation of that person has been 
whoso liberation a duly issued, shall bo punishod with 
Zl^d. * imprisonment of either description 

for a term which may extend to two 
years, in addition to any term of imprisonment to 
which he may be liable under any other Section of 
this Code. 
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346. Whoever wrongfully confines any person in 

such manner as to indicate an inten- 
ment Confinement of such per- 

son may not be known to any person 
interested in the person so confined^, or to any public 
servant, or ||iat the place of such confinement may 
not be knoT?M to or discovered by any such person or 
public servant as hereinbefore mentioned, shall be 
punished with imprisonment of either description for 
a teiim which may extend to two years, in addition 
to any other punishment to which he may be liable 
for such wrongful confinement. 

347. Whoever wrongfully confines any person 

for the purpose of extorting from the 
m^Tfipnn"^ person confined, or from any person 
.(feitorting proper- intere.stcd in the person confined, any 
property or valuable security, or of 
constraining the person confined, or 
any j^erson interested in such person, to do anything 
illegal or to give any information wliich mhy facili- 
tate the commission of an offence, shall be punished 
wuth imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine. 

348. W’^hoever wrongfully confines any person 

Wrongful confine. the purpose of extorting from the 
ment for the pnr- per.son Confined, or any person inter- 
Session? or'^'of ested in the person confined, any con- 
compcUing resto- fession or any information which mav 
ration of property. detection of an offence or 

misconduct, or for the purpose of constraining the 
person confined, or any person interested in the per- 
son confined, to restore, or to cause the restoration 
of any property or valuable security, or to satisfy 
any claim or demand, or to give information which 
may lead to the restoration of any property or valu- 
able security, shall be punished with imprisonment 
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of either description for a term which may extend to 
three years, and shall also be liable to fine. 

OF CRIMINAL FORCE AND ASSAULT. 

349. A person is said to use force to another if 

he causes motion, change of motion, 
or cessation of motion to that other, 
or if he causes to any substance such motion or 
change of motion or cessation of motion as brings 
that substance into contact Avith any part of that 
other’s body, or AA'ith anything wdiich that other is 
AA'caring or carrying, or Avith anything so situated 
that such contact affects that other’s sense of feeling ; 
provided that the penson causing the motion, or 
change of motion, or cessation of motion, causes 
that motion, change of motion, or cessation of motion 
in one of the three Avays hereinafter described : 

First. — By his OAvn bodily poAver. 

Secondlt /. — By disj)osing any substance in such a 
manner that the motion or change or cessation of 
motion takes place AA'ithout any further act on his 
part or on the part of any other jierson. 

Thirdlif . — By inducing any animal to moA’c, to 
change its motion, or to cease to move. 

350. Whoever intentionally uses force to any 
. , , Tierson, Avithout that person’s consent, 

Crirmaal force. i i j. aI -xa* i* 

in order to the committing of any 
offence, or intending by the use of such force to 
cause, or knowing it to be likely that by the use of 
such force he will cause injury, fear, or annoyance 
to the person to whom the force is used, is said to 
use criminal force to that other. 

Jllmtrations, 

(a) Z is sitting in a moored boat on a liver. A unfastens the moor- 
ings, and thus intentionally causes the boat to dn ft down the stream. 
Here A intentionally causes motion to Z, and he docs this by disposing 
substances m such a manner that the motion is produced without any 
other act on any person’s part. A has therefoi*e intentionally used 
force to Z ; and if he has done so ^Yithout Z’s consent, in order to the 

. 25 
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committing of any offence, or intending or knowing it to be likely that 
this u^e of force will cause injury, fear, or annoyance to Z, A has used 
criuiiiial force to Z. 

(b) Z is rilling in a chariot. A lashes Z’s horses, and tliei’cby causes 
them to quicken their pace. Here A has caused cliango of motion to 
Z by inducing the aninials to change their motion, A has therefore 
used force to Z ; and if A has done this without Z’s consent, intending 
or knowing it to bo likely that he may thereby injure, frighten, or an- 
noy Z, A lias committed crinmial force to Z. 

(r) Z 18 riding in a palanquin. A, intending to rob Z, seizes tlie 
})oIe and stops the palanquin. Here A has caused cessation of motion 
to Z, and he has done this l>y his own bodily power A has therefore 
used force to Z ; and as A lias acted thus intentionally without Z’s con- 
sent, in order to the commission Of an otience, A has used cnmnial 
force to Z. 

{d) A intoiiti(mally pushes against Z in tlie street. Htu’c A has by 
his own bodily jiower moved his own person so as to bring it into 
contact with Z. He has tlieivfore intentionally used foi*ce to Z, and if 
lie has done so without Z’s consent, ii)teii<ling or lcnoA\nig it to Ix) likely 
th*at he may thereby injure, frightiai, or annoy Z, he has used criminal 
force to Z. 

{<() A throws a stone, intending or knowing it to be likely that the 
stone wmII bo thus broiiglit into contact with Z, or with Z’s clothes, or 
with something earned by Z, or that it wdl stnkf' water and dasli np 
the water agiiinst Z’s clotlies or something earned by Z Here, if the 
thi’Owing of the stone ]>ioduce the ctlcct of causing any substance to 
come into contact \Mib Z or Z’s clothes, A has used force to Z ; and if 
he did so without Z’s consent, inteiuling thereby to injure, frighten, or 
annoy Z, lie has used criminal force to Z. 

(/’) A intentionally pulls up a woman’s vedl. Hero A intentionally 
uses force to her ; and if ho does so without her consent, intending or 
knowing it to be likely that he may thereby injiu‘0, frighten, or annoy 
her, he has used criminal f<»i*cc to her. 

(//) Z is bathing A pours inb> the bath water which he knows to be 
boiling. Here A intentionally, by his own bodily power, causes such 
motion in the boiling water as brings tliat w^atea* into contact witli Z, 
or witli othoi* water so situated that such contact must aftect Z’s sense 
(»f feeling : A has tlierefore intentionally used force to Z ; and if he has 
done this without Z’s consent intending or knowing it to bo likely that 
he may thereby cause injury, fear, f>r annoyance to Z, A has used cri- 
minal force. 

{/() A incites a dog to sjiring upon Z, without Z’s consent. Hero, if 
A intends to cause injury, fear, or annoyance to Z, he uses criminal 
force to Z. 

351. Whoever makes any gesture or any prepa- 
Aaaaiilt ration, intending or knowing it to be 

likely that such gesture or preparation 
will cause any person present to apprehend that he 
who makes that gesture or preparation is about to 
use criminal force to that person, is said to commit 
an assault. 

Explanation. Mere words do not amount to an 
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assault. But the words Avhich a person uses niaj 
give to his gestures or preparation such a meaning 
as may make those gestures or 2>reparations amount 
to an assault. 


Illustrations^ 

[a) A shakos bis fist at Z, iiitemliiipj or knowing It to ])c likely that 
tie may thereby cause Z to helie\o that A is about to stiike Z. A lias 
committed an assault. 

(h) A begins to nnloosc the muzzle of a ferocious dog, intcmling or 
kie>\viug it to be likely that he may thereby cause Z to believe tliat lie 
IS about to cause the dog to attack Z A has committed an assault 
UjKUl Z. 

ic) A takes up a stick, sayingtoZ, “T will give you a beating.” 
Here, though the words used by A could m no case, amount to an 
assault, and tliougb the mere gesture, unaccommmed by any other 
circumstanc(‘s, might not amount to an assamlt, the gesture explained 
by the 'vvonls may amount to an assault. 

All assault is an attempt to commit a forcible crime again^^t the per- 
son of another. j\Iere words can never auiomit to an assault, but any 
acts or gestures, which indicate such an attempt, with a ])resent pos- 
sibility of carrying out the intention, arc .siitlicient. Striking at another 
with a stick, or the linnd, though the blow docs not reaeli Ins jicinoii ; 
throwing anytiiing at him, though it miss its aim , jnvseuting a loaded 
gun, within the distance to which it will carry, are all assanits. Ihit 
Ihreatiming to strike another, at such a distance that lie cannot In 
]ios?ihility roach him, is not. Nor is the administering a di'lcterlous 
ilnig an assault, though it was once- ruled otlierwis(‘. (^reli. 5 Id.) 

(h-iminal Force is an assault fully comiileted. No violence i^ ne- 
cessary, if the proceeding is m itself of a hostile, or insulting cliaracter. 

“To heat, in the legal acceptation of the word, moans not merely t'» 
strike forcibly with the hand, a stick, or the like, hut includes cvi-ry touch 
mg or laying hold (however trifling) of another’s person or clothes, in an 
angry, revengeful, rude or insolent maimer ; as for instance, thrusting or 
juishing him in auger ; holding him by the arm ; spitting in liio face ; 
jostling him out of the way ; striking a horse ujion which lie is riding, 
whereby he is thrown &;c.” (Ibid.) 

3.52. Whoever assaults or uses criminal ibree to 
^ , any person otherwise than on <jravi; 

using criminal force ailCl SUdCien prOVOCgltlOll giveil UJ tiiat 

Tave'’^iiMvo^tioT sliall be punished with inipri- 

grasf i>r oc ion. gj2,her description for a 

term which may extend to three months, or with lino 
which may extend to five hundred E-upees, or 
with both. 

Explanation. Grave and sudden provocation will 
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not mitigate the punishment for an offence under 
this Section, if the provocation is sought or volun- 
tarily provoked by the offender as an excuse for the 
offence — or 

If the provocation is given by anything done in 
obedience to the law, or by a public servant in the 
lawful exercise of the powers of such public ser- 
vant — or 

. If the provocation is given by anything done in 
the lawful exercise of the right of private defence. 

Whether the provocation was grave and sudden 
enough to mitiga^ the offence, is a question of fact. 

8ce ante pp. 173—175. Nor will the act amount to criminal force, 
where it is such as the law ]>ennits. A.s for instance the moderate chastise- 
ment of a child by its parent, or a scholor by its teacher. (Arch. 544.) A 
master is not authorised to beat his servant But a master is entitled to in- 
flict moderate chastisement upon his aiJprentice, to whom he stands in the 
po.bitiou of a parent. (Act ID of 1850. s. 14.) 

Whoever assaults or uses criminal force to 
. . , any person being a public servant in 
forcebHieterapub- tlie execution 01 liis cliity as sucli pub- 
he servant from ills- Servant, Or with intent to prevent 

or deter that person from discharging 
his duty as such public servant, or in consequence of 
anything done or attempted to be done by such 
person in the lavfful discharge of his duty as such 
public servant, shall he punished with imprisonment 
of either description for a term which may extend to 
two years, or with fine, or with both. 

354. Whoever assaults or uses criminal force to 

any woman, intending to outrage or 
ciiuihmffirtol knowing it to be likely that he will 
woman with intout theseby Outrage her modesty, shall be 
punished with imprisonment of either 
description for a term wliich may ex- 
tend to two years, or with fine, or with both. 

355. Whoever assaults or uses criminal force to 

. . . any person, intending thereby to dis- 

naiforcewithiatent uonoi that persoH, othoTWise than on 
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oSTtiirrou mMen provocation ^ven‘ 

grave provocation, by that persoii, sliall be punished 
with imprisomnent of either descrip- 
tion for a tenu which may extend to two years, or 
Avith fine, or with both. 

156. Whoever assaults or uses criminal force to 
any person, in attempting to commit 
nafforccin”XLnrt ^heft on any property wliich that per- 
to commit tbeft of SOU is tiien Aveariiifij or carrying, shall 
imm camel by punished with imprisonment of ei- 
ther description for a term AA'hich may 
extend to tAvo years, or with fine, or Avith both. 

357. Whoever assaults or uses criminal force to 

. person, in attempting wrongfully 

Assault or cnmi' l ^ ^ 

nal force in attempt- tO COllTine that persOll, shall DC pUTl- 

itig wrongfully to igPed Avitli iiiiprisoiimcnt of either 

description tor a term AvliicJi may ox- 

tend to one year, or with fine AAdiich may extend to 

one thousand Rupees, or Avith both. 

358. Whoever assaults or uses criminal force to 

AHs.ultingor„s.ng ^ny person on grave and sudden pro- 
cnmiu.ai force ou vocation giA’on by that person, sliall 
grave provocation. puiiishcd with simple imprisonment 

for a term which may extend to one month, or Avith 
fiuo which may extend to two hundred Rupees, cir 
Avith both. 

Exphnntion . — ^The last Section is subject to the 
same explanation as Section 352. 

or KIPNAPPING, ABDVCTIOS, SLAVERY, A.NU 
FORCED LABOR. 

359. Kidnapping is of two kinds ; kidnapping 

from British India, and kidnapping 

Ki napping. from lawful guardianship. 

360. WhoeA’er conveys any person beyond the li- 
. mits of British India without the con- 

sont of that persou or of some person 
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legally authorized to consent on behalf of that per- 
son, is said to kidnap that person fromBritish India. 

3()1. Whoever takes or entices any minor under 
KMnapping from fourteenycars of age if amale, or under 
i.a’ttfid guiirdiau- sixteen ycars of age it a female, or any 
person of unsound mind, out of the 
keeping of the lawful guardian of sucli minor or per- 
son of unsound mind, without the consent of such 
guardian, is said to kidnap such minor or person 
from lawful guardianship. 

PJx]ilanatioih The words “ lawful guardian” in 
this Sectioir include any person lawfully entnrsted 
with the care or custody of such minor or other 
person. 

Exception. This Section does not extend to the 
act of any person who in good faith believes himself 
to be the father of an illegitimate child, or Avho in 
good faith believes himself to bo entitled to the law 
ful custody of such child, unless such act is commit- 
ted for an immoral or unlawful purpose. 

.‘?G2. AVhoevcr by force compels, or by any de- 
, . ceitful means induces, any person to 

Abduction. P 1 . • 1 1 1 1 

go tioni any place, is said to abduct 

that person. 

;i63. Whoever kidnaps any person from Britisli 
India or from lawful guardianship, 
punished wdth imjirisonment 
of cither description for a term whicli 
may extend to seven years, and shall also be liable 
to fine. 

nf;4. Whoever kidnaps or abducts any person in 
Kirtuappingorab- Order that such person may be mui- 
ductmscin order to dered^ OF may be so disposed of as to 
jmirder <janger of being murdered, 

sliall be punished with transportation for life, or 





KIDXAPPIXG AND ABDUCTION'. 


lO'J 


rigorous imprisonment for a term wliicli may extend 
to ten years, and slxall also be liable to line. 

Tllustmtiom, 

(a) A ki(lnti|KS Z from British India, iuteiidiug or knowing it to bo 
likely that Z may be sacriticed to an idol A has coniiiiittod tlie 
otfence dehned in this Section. 

(h) A forcibly carries or entices B away from his home iu ordt r 
tliat B may be murdered. A has committed the otl’euee dotinod in 
tins Sectj<m. 

.365. Whoever kidnaps or abducts any person 
with intent to cause that jicrson to 
^<3 secretly and wrongfidly contined, 
secretly and wioii^- sliall be punislied with imprisonment 
person!” “ of either description for a term which 

may extend to seven years, and shall 
also be liable to fine. 


366. Whoever kidnaps or ahducts any woman 

Kidiia ) lino or .ah intent that slie may he compelled, 

ductiiioa' womairto or kiiowing it to ho likely that she will 
compel her mar- Pjj compelled to marrv any person 
against her will, or in order tJiat siie 
may he forced or seduced to illicit intercourse, or 
knowing it to he likely that she will he forced or se- 
duced to illicit intercourse, shall be punished with 
imprisonment of eitlier description for a term which 
may extend to ten yeans, and shall also be liable to 
fine. 


367. Whoever kidnaps or abducts any person in 
order that such person may be sub- 
jected, or may be so disposed of as to 
be put in danger of being subjected 
to grievous hurt, or slavery, or to the 
unnatural lust of any person, or know- 
ing it to be likely that such jierson will be so sub- 
jected or disposed of' shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


Kidnapping or ab- 
ducting in order to 
subject a person to 
grievous hurt, hla- 
very, &c. 


368. Whoever, knowing that any person has 
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WTOiKrfnii con kidnapped or has been abducted, 

ce^n^OT'kMpmg WFongfully conceals or keeps such 
in confinement a person iu Confinement shall be punish ■ 
ed in the same manner as if he had 
kidnapped or abducted such person with the same 
intention or knowledge or for the same purpose as 
that with or for which he conceals or detains such 
person in confinement. 

369 . Whoever kidnaps or abducts any child under 

. the age of ten years with the intention 

(iiictiugXw under of taking dishonostly any moveable 
ton years with in- property from the person of such child, 

tent to steal move- • 

able property from sliall be jiumshed With iiiiiirisonmcnt 
**"'^** either description for a term which 
may extend to seven years, and shall 
also be liable to fine. 

370 . Whoever imports, exports, removes, buys, 
Buying or d.«po.. s^lls, or disposes of any person as a 

iug of any person as slavo, Or acccpts, rcccives, 01’ detains 
a. slave. against his will any person as a slave, 

shall be punished with imprisonment of either des- 
cription for a term which may extend to seven years, 
and shall also he liable to fine. 

371 . Whoever habitually imports, exports, re- 

moves, buys, sells, trafiics, or deals in 
inliavet!'^ Jealing shall be puiiished with trans- 

portation for life, or with imprison- 
ment of either description for a term not exceeding 
ten years, and shall also be liable to fine. 

372 . Whoever sells, lets to hire, or otherwise 
selling of any disposes of any minor under the age 

miuor (or purposes of sixteen years, with intent that such 
<rf prostitution, &d. sPall be employed or used for 

the purpose of prostitution or for any unlawful and 
immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such 
purpose, shall be punished with imprisonment of 
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either (lescrii3tioii for a term which may extend to 
ten years, and shall also bo liable to fine. 

373. Whoever buys, hires, or otherwise obtains 

Buying of any pos«ession of any miiu)r under the 

mmor for a^o of sixtccTi yoai's, witli intoiit tliat 

of lu-ostitution. inmor shall be employed or used 

for tlio purpose of prostitution or for any unlawful 
and immoral ])urposc, or knowing it to be likely that 
such minor will be, employed or used for any such 
purpose, shall be punished witli imprisonment ot 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

If these two seeiion sure vigorously applied to tlio relations and patrons 
of the datiem^i^ and jHostitute ea.de of India, hall the population mav 
bo put into {^aol whoiover it is thoiuht debirahii'. Even in Euroiie tlie 
coiHoqutaiees of mnkuiijj it criiuiual to have intercourse, wimIi jirobti- 
tute under sixteen would be mosi alirimut^. J5ut in riulilr wlicre a 
g'id of that caste has probably bi'Cii in the lull swing of ]u‘r trade tor 
iour year^, the ttlVel of s. 373 is (piite ajipalling. It wdll be observed 
too tiicit tlic eonsciit of the I’eniah' is perh'ctly immaterial, sinei! e\ eu 
under s. 87 coii^mt by a person under cigliteeu is iuetlectiial. ]Nor 
do(M tlie scetioii involve the itlea of removing lier from the proteetiou 
of any one who is will mg to maintain her. It is sutlieient if jiO'-be.^- 
siou lias been obtaiu(‘d by any means, which may be allection, nwvaih!, 
or th(‘ promi-^e of support to out' who is starving. If howaw'er the eri- 
miiial supposes the woman to he above :sixt<*eii, this will be a mistake 
of fact which may entitle him to the jirotoction of s. 79. 

# 

374. Wlioever unlawfully compels any person to 

labor against the Avill of tliiit person, 
sory'ubor! sliall be puiiished with imprisoumeut 

of either description for a term which 
may extend to one year, or with fine, or with both. 

The word “ labor” lias not been defined, and therefore will apply 
either to mental or bodily labor, though probably the last sjiecies was 
principally contemplated l)y the framers of the Code. The word “ un- 
lawfully” applies both to the persons compelled and the means rtisort- 
ed to. It is not unlawful to compel a child, a scholar, or an apprentice 
to work, even by menus of personal chastisement, wdien of a moderate 
nature. (Ante. p. 196.) It is unhiwful to compel a servant, or a ptr- 
son who is under a contract to labor by means of personal violence, 
though it would be lawful to do so by moral compulsion, as threats of 
legal coercion. It would be unlawful to compel a person, who was not 
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under an obligation by contract, to do work against his will, whate\’cr 
the species of compulsion might be. 1 conceive, however, that the 
compulsion employed must be such as amounts in law to duress, and 
must at least be as great as would vitiate a contract. For instance 
actual violence, or restraint, an illegal arrest, (Duke de Cadaval v. Col- 
lins 4 A. &E. 858,) an unlawful detainer of goods, (Wakefield v. New- 
boii 6 Q, B. 270,) a refusal to perform an act which the party employ- 
ing the compulsion was legally bound to do. (Trabcriic v. Gardner 
25 L. J. Q. B. 201.) Mere threats of personal eimiity, hostile iiiHn- 
once, withdrawal of favor, and the like would not be sufficient. 


OF RAPE. ^ 

375. A man is said to commit “ rape,” who, ex- 
j ^ cept in the case hereinafter excepted, 

has sexual intercourse with a woman 
under circumstances falling under any of the five fol- 
lowing descrijitions : — 

Against her will. 

Secondly. Without her consent. 

Thirdly. With her consent, when her consent has 
been obtained by putting her in fear of death or of 
hurt. 


Fourthly. With her consent, when the man knows 
that ho is not her husband, and that her consent is 
given because she believes that he is another man to 
whom she is or believes hdSrsolf to be lawfully married. 

« 

Fifthly. With or wnthout her consent, when she 
is under ten vears of age. 

Explanation. Penetration is sufficient to constitute 
the sexual intercourse necessary to the oft’ente of rape. 

Exception. Sexual intercourse by a man with his 
own wife, the wife not being under ten years of age 
is not rape. 


376. Whoever commits rape shall be punished 
• 1 , . f transportion for life, or mth im- 

Punishment for * a _ _ ^ , 


rape. 


prisonment of either description for a 
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term which may extend to ten years, and shall also 
be liable to fine. 


The essenc^ of the offence of rape consists in its bein^ committed 
aj^amst, or without, the consent of the female. Accordingly the offence 
is complete if committed when the woman is incapable of giving a 
consent, as for instance wlicre she is und(;r the iuflncnce of stupifying 
drugs, or insensible from drink, or from nnmtal imbecilitv is unconscious 
of th(‘ nature of the act which is taking plac.c. But tins consent pro- 
ducod by mere animal iustinet would ]>« sufficuMit to prevent the act 
from constituting a rape. (Reg. v. Fletcher 28 L. J. M. 0. 86.) Nor is 
it any excuse that she cousciitod at first, if the act was afterwards 
committed against h('r will, or that she consented after the fact. Nor 
can it be set up as any defence that the woman was a common })rosti- 
tutr, or even that shii was the concubine of tlie ]>risoner, if not legally 
unit,(>d to him ; for, however vicious her course of life, she is stiil 
entitled to the protection of the. law, and may try to be virtuous, 
wiicacver she chooses (Arch. 585.) 


i he fourth clause of s. 375 is opposed to tlie deiusiou of all Iht; 
English authorities, who in several cases arrived at the eoncliiRioii that 
where a woman actually was a consi'iiting party to the act, though uudei- 
tile inliiience of mistake, the essential ingredient in the ofiem^e was 
wanting. It is olivious tluit such an assertion, when put forward by 
a married woman, recpiires to be scrutinized most suspiciously before 
it js accepted as true. Where there has been intimacy between tlu‘ 
prKoiier and the fcmtde there will always be strong reason to susjiect 
that the charge was set up to oliviate the consccpiences of detection. 

In the majority of cases, the only direct evidence of the rape, is that 
of the prosecutrix lierseif. Where this breaks down, or cannot be 
oiitaine.tl, as where the female was too young to be sworn, orwlierc she 
was deaf and dumb and could not have an oath administenKl to her. 
^ir* ^ 510—512) there is nothing for il but to acquit. 

11 cr evidence sliould always be received, not with distrust, but with 
caution, remembering that tiie charge is one easy to make and hard to 
refute.^ The first thing necessary to examine, in support of her state- 
ment IS, whether there is any indirect cvide.uce that sexual connection 
r it is most important to have the evidence 

ot a Medical man, as to the state of the parts. ]n India such evidence 
IS often unattainable, but it would certainly be a suspicious circum- 
stance, if no female relation were produced to testify to marks of injiu-y 
of the like. Ihe next thing is to sec, whether the connection, if rt 
took place, was against her wHL For this purpose all the surround- 
mg circumstances shoidd be carefully sifted. The chararter of thtj 
prosecutrix ; h^er intimacy with the prisoner, and the amount of farm- 
harity which she had formerly permitted him to indulge in ; the place, 
in which the act took place, as showing that she might have obtained 
assistance ; the distance at which other persons were passing by : any 
screnins or cries which were heard; her conduct, it.mediately aftei 
the outrage, and her appearance, and so forth. (See Arch. 586.) 
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There is one point, as to wliich the rules of evidence seem hardly 
satisfactory. It is as to the extent to which complaints made by the 
})rosecutrix are admissible. The mere fact that she made a complaint 
of some outrage having been committed, is not only admissible, but 
always inquired after. Indeed it would in most cases be diilicult to 
b(*lieve a charge of this nature, if the woman came calmly home, and 
told no one about it. 

“In no c<ase, however, can the jjarticulars of the complaint (which in- 
cludes the name of a pei’smi accused- (Arch. 586,) be disclosed by witnesses 
b>r the crown, either as original or condrmafcory evidence, but the details of 
the statement can only bo elicited by the prisoner’s counsel by cross exami- 
nation. It is difficult to see upon what principle this rule is founded, where 
the complaint is offered as coniirmatory evidence ; because if witnesses were 
allowed to relate all that the prosecutrix had said in making her original 
complaint, such evidence would furnisli the best test of the accuracy oi hoi 
1 ecoilection, when she was sworn to describe the same circumstanceb at the 
trial." (1 Taylor, 374.) 

Wo have seen that the badness of a woman’s ebaraeter is no excuse 
I'or violating Inn*. It is bowexer a very important element in (b'ciding 
whether she w^as \iolated, or whether she voluntarily consented to the 
net. lienee the prisoner may always addnpe evidence of her notorious 
want of chastity, or of lier liaving had illicit intercourse with himself, 
or with other men ; but it would seem that evidence of sneli ])artieular 
ineis cannot be given, unless the. pro.seeutrix has been cross examined 
upon the point, llecanse in f.iirness to her, she ought to allowed 
to deny the accusation, if f.ilse, or to explain any eiiviiinstanecs of sus- 
picion. (Arch. 580 ) Where it is necessary to acipiit the prisoner of 
rape, he cannot be convicted of adultery, (i M. Dig. 170. § 518 ; and 
5D) ;) blithe may of an assault with intent to nqie, (Mad. F. U. 2C1 
of 1851.) 

Although a luisliand cannot commit a rape upon Ids own wife, wdio 
is above iO years of age, he may be indicted for aiding and abetting in 
t% rape committed by others, a very disgusting instance of wdiieh oceurivd 
in the case of Lord Andley. (Arch. 585.) 

l^y the English law% as mentioned in p. 38 there is an iniineible 
presumption as to the imjiossibilit) of a rape being committed b^ a boy 
under fourteen. Here, probably, an earliiT date would be fixed. IVliere 
a boy, only ten years old, wnis coinicted by the Futwa, of rape upon a 
girl only three years old, the Court of N. A. viewed it as an attempt 
only, and punished it, as a misderaeanom*, with one year’s impiison- 
ment. (1 M. Dig. 176, §513.) He mav, lioivever, be convicted of 
aiding and abetting in a rape by others. (Arch. 585.) 


OF UNNATURAL OFFENCES. 

:?77. Whoever voluntarily has carnal intercourse 
against the order of nature with any 
man, woman, or animal, shall be pun- 
ished with transportation for life, or 
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with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable 
to fine. 

Explanation. Penetr^ion is sufficient to consti- 
tute the carnal intercourse necessary to the offence de- 
scribed in tills Section. 


CHAPTER XVII. 

OF OFFENCES AGAINST PROPERTY. 

Ob' THEFT. 

:>78. Whoever, intending to take dislionestly any 
moveable jiroperty out of the pussi's- 
sion of any person without that jar- 
son’s consent, moves that pi’operty in order to such 
taking, is said to commit theft. 

Explanation 1. A thing so long as it is attached 
to the earth, not being moveable propert}^ is not the 
subject of theft ; but it becomes capable of being tJic 
subject of theft as soon as it is severed from the earth. 

Explanation. 2. A moving, effected by the same 
act which effects the severance, may be a theft. 

Explanation 3. A person is said to cause a thing 
to move by removing an obstacle which prevented it 
from moving, or by separating it from any other 
thing, as well as by actually moving it. 

Exi^lanation 4. A person, who by any means 
causes an animal to move, is said to move that animal, 
and to move every thing which, in consequence of the 
motion so caused, is moved by that animal. 

E.rplanation 5. The consent mentioned in the de- 
finition may be expre.ss or implied, and may be 
given either by the person in possession, or by any 
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person having for that purpose authority either ex- 
pressed or implied. 

Illmtrations. 

(a) A cuts do\m a tree on Z’s ground, with the intention of dishonest- 
ly taking the tree out of Z’s possessiin, without Z’s consent. Here, as 
souii as A has severed the tree, in order to such taking, he has commit- 
h3tltheft. 

(h) A puts a bait for dogs in his |K)cket, and thus induces Z’s dog to 
f<)Uow it. Here, if A’s intention be dishonestly to take tlie dog out of 
Z’ft possession witliout Z’s consent, A has committed theft as soon as Z’s 
dog has begun to fallow A. 

(<;) A meets a l)ullock carrying a box of treasure. He drives the bul- 
lock ni a certain direction, in order that he may dishonestly take the 
treasure. As soon as the bullock begins to move, A has committed ijheft 
of the treasure. * 

(d) A, being Z’s servant, and intrusted by Z with the care of Z‘s 
plate, dishonestly nil is away with the plate, without Z’s consent. A 
has c<imiiiitted theft 

(e) Z, going on a journey, entrusts his plate to A, tliC keeper of a 
warehouse, till Z sliall return. A carries the plate to a goldsmith and 
sells it. Here the plate was not in Z’s possession It could not there- 
fore be taken out of Z’s possession, and A has not committed theft, 
though he may Inu o committed criminal hroach of trust. 

(f ) A finds a ring belonging to Z on a table in the lioiLse which Z 
oci‘u})ies. Here the ring is in Z's possession, and if A dishonestly re- 
moves it, A commits theft. 

(j/) A finds a ring lying on the higli-mad, not in the j^ossession of 
any [lerson. , A, by taking it, commits no theft, though he may commit 
criminal misappro])riatiou of property. 

(/>} A sees a ring belonging to Z lying on a table in Z’s house. Not 
venturing to misappropriate the ring imnietliatoly for fear of search and 
detection, A hides the ring m a place where it is highly inii>rohable 
that it will ever be found by Z, with the iutentioii of taking the ring 
from the hiding place and selling it when the loss is forgotten. Here 
A, at the time of fii’st moving the ring, commits theft 

{i) A delivers his watch to Z, a jeweller, to bo regulated. Z carries 
it to his .slu)p. A, not owing to the jeweller any debt for which the 
jeweller might la\^’f^lly detain the watch as a security, enters the shop 
openly, takes his watch by force out of Z’s hand, and carries it away. 
Here A, though he may have committed criminal trespass and assault, 
has not committed theft, inasmuch as what he did was not done dis- 
honestly. 

(y ) if a owes money to Z for repairing the watch, and if Z i*etains 
the watch la\vfully -ab a security for the debt, and A takes the watch out 
of Z’s possession with the intention of depriving Z of the property as a 
sccui-ity for his debt, he commits theft, inasmuch as ho takes it dis- 
honestly. 

(i'< Again, if A having pawned his watch to Z, takes it out of Z’s 
possession without Z’s consent, not having jiaid "what he borrowed on 
the watch, he commits theft, though the watch is his own property, 
inasmuch as he takes it dishonestly, 

iO A takes an article belonging to Z out of Z’s possession, without 
Z’s consent, with the intention of keeping it until he obtains money 
from Z as a rewai'd for its restoration. Here A takes dishonestly ; A 
bsas therefore committed theft. 
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(m) A, being on friendly terms with Z, goes into Z’s library in Z’s 
absence, and takes away a book without Z’s express coiiseift, for thepur- 
l)Ose merely of reading it, and with the intention of returning it, I lore, 
it is probable that A may have conceived that he had Z’s implied con- 
sent tt) use Z’s book. If this was A’s impression, A has not committed 
theft. 

(n) A asks cliarity from Z’s w'ifo. She gives A money, food, and 
clothes, which A knows to belong to Z her husband. Here, it is proba- 
ble that A may conceive that Z's wife is authorized to give away cJms. 
If this wiis A’s inipi*ession, A has not committed theft. 

(Sec Keg. v Avery 2S L. J. M. 0 185.) 

(o) A IS the paramour of Z’s wife. She gives A valuable property, 
winch A knows to belong to her husband Z, imd to be such propcrt} as 
she has not authority from Z to give. If A takes the proi>eity dishon- 
estly, he commits theft. 

ij)) A in g<x)d faith, believing jwoperty belonging to Z to Ih‘ A’s own 
property, takes that propeiiy out of K’s jiossession. Here, lus A dues 
not take dishonestly, he does not commit theft. 

(See lleg. v. Berry 28 L. J . M C. 70 ) 

37.9. Whoever commits theft shall he punished 
with imprisonment of either dcserip- 
tion for a term which may extend to 
three years, or with fine, or with both. 

The crime of theft is, with a single exception, composed of the same 
ingredients as that known to English law under the term Larceny. 
This will be seen by cuinjiaring the definition in tlio text with tliat 
quoted in Russcli from East’s Ideas of the Crown, where larceny is 
dctiried to be, 

“ The wroingfiil taking and carrying away by any person of the mere j>ef' 
K)nal goods of another, from any place, with a felonious intention to con- 
vert them t<3 Ills (the taker’s) own use, au<l make them lus own iiroperty, 
without the consent of the owner. (2 Kuss. 2.) 

The one point of diffcrenci*. between the two definitions is, that the 
C’ode makes e\ery thing the subject of theft which is moveable, i. e, 
capable ot being severed from its place. The English law however ex- 
cluded from Ijarccny all matters. 

“ Which savour of the realty, and are, at the time they are taken, part 
of the freehold ; whether they be of the substance of the land, as lead, c*r 
other minerals ; or of the produce of the land, as trees, corn, grass, or other 
fruits ; or things afiixed to the land, as buildings, and articles, such as lead 
&c. annexed to buildings. The severance and taking of things of this des- 
cription was at common law, only a trespass.” (2 Kuss. 62.) 

In Scotland however the law was always on a more rational footing, 
and the principle was that, 

“Theft may be committed of every inanimate thing, which is either 
moveable, or capable of being severed from that which £ naturally or arti- 
hcially attached to it.” (AJiaon. Or. L. 278.) 

So also in England it was laid down, that documents were not the 
subject of larceny, since they were merely valuable as evidencing a 
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(Arcl).^67.) While by the Scotch law it was well settled that, 
‘‘ to carry off a bond, bill, promissory note, or writing of any descrip- 
tion, is as much theft as to steal a horse or a bag of mono}.” (Alison 
(Jr. L. 279.) In botli these points the Code has followed the Scotch 
in preference to the English law. (Sec s. 22.) 

The removal must be done “ dishonestly,” which is defined by s. 2 1, 
as involving “ the intention of causing wrongful gain to one person, or 
wrongful loss to another p^r^joii.” Therefore it is no theft wliere tlu^ 
articles are taken by mistake, or under a //r/c claim of right to 
possess them, however erroneous that claim may be. 

there can be no conviction, where the circumstnuces show 
lhat there was no intention to deprive the party of his property. Tins 
was the ease in a recent instance, where the Court of E. U. ae- 
(iuitted the prisoner. Mr. Strange, saying, 

“ The prisoner ap})oars to have met the prosecutrix, when the latter was 
incapacitated l)y intoxication, and to have becuredljer cloth by idacin^l it 
under tbe care of the 1st witness. There is no evidenco that lie reni()\c<l 
the cloth from the )>rosccutrix feloniously, nor that he had any design of 
ap[)ropriating it to himsclL I c.innot therefore see that any robbery has 
been committed.” (Mad. F. IJ 1(58 of l b.j8.) 

It must not bo siippostal howexer that a ilicft can b(‘ got rid of 
simply by retuniing the goods. 'I’iiis may be nvidcncc of an original 
inlcution not to kcej) them, Avhich Avill be very narrowly scruiiiusctl, 
but if oiic(‘ taken so as to amount to larceny, no subsequent restoration 
will purge the oticncc. (Arch. 274*. ) btiil less cun a party evadi* 
punishment by alleging a general wish to resfore the property, should 
it prove convenient,. An iilnstralion of this occurred in a very recent 
ease. 

“ The prisoner, with whom a plate-chost, full of plate, and securely fas- 
tened, was deptKSitod for safe custody, broke it open, took out the plate and 
]rIodged it for a sum, whieli he Avas iiiiahle to rejiay. The jury found him 
giidty of steiliiig the plate. t>nt roeommended him to mercy, ou the ground 
that they believed ho inbcinle<l ultimately to return the pro]>erty - — Hehl, 
that the conviction was perfectly good, as the recommendation was not in- 
cousistciit wich the verdict of guilty.’’ 

“ Lord Canix>hol], C- J, said -To constitute larceny there must be an in- 
tention to ap])ro[)rutc a chattel, and cxcrci-oc an entire dominion over it. If 
it be taken Avith the intention of making a tem])oraiy use of it only, and 
then of letting the owner have it ag.un, there is no larceny, hut only a tres- 
pass. But here there was abundant evndence to warrant the Jury in find- 
ing os they liave found, that the jirisonor stole the plate. I am not aware 
that what a Jury may say in reeomuieiiding ua prisoner to mercy is to be 
taken as any jiart of the verdict. But if it be, all that the Jury hero say 
IS, that tlie prisoner intended ultimately to return the x>late, and not that 
at the time lie took it he had any such mteution.” (Reg. Trebilcock. 27, 
L. J. M. C. 103. 

Where the intention permanently to deprive the owner of his pro- 
perty is established, it makes no diilerciice in the prisoner’s guilt that 
the act Avas not intended to procure any personal benefit to himself. 
No one can justify a theft on the Robin Hood principle, of taking from 
the rich to give to the poor. In one case a man was indicted for 
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liOT^e-sicaling, whemipon his companion broke into the proseeutor'b 
stable took out another liorse^ dro\e it into a coal pit aucl so killed it, 
with the view of sui^itcsting that a similar accident laid happened to 
the lirst hor.^e. He was found guilty of stealing, though he had never 
intended to make any otiicr use of the auiinal. fAreh. 375.) 

Again, the taking must be from some person who has a distinct 
property in the goods, which entitles him to hold (hem tigauist the 
])rihoner. Ibniee if a wife carry away, and convert to her own ust^ 
the goods of her husband, this is no hu'ceuy, for husband and wife are 
one person in law. (Arch. 37(i ) And conversely it has been held, 
that a Hindu huibaud cauuot be convicted of robbing Ids wif(‘, the 
wife, according to the Hindu law, being completely under tlie control 
of her husband. (3 M. Dig. 12!), § 1S5.) Nor can a man be tuj’ned 
into a tided' for regaining possession of his o^rn property, held by one 
who has no right to it ; nor cun a joint tenant, as for instance tht^ 
aicmbcr of a lliudn undhided family, bo indicted for larceny of tlw^ 
family goods, since ho has just as good a right to them as any one 
else. f Vreh. 270.) Of course it would be \ery diilcrent when tlio 
liolder of the goods liad some interest in them, which authorised him 
to retain tliem against the owner. If 1 pawn my watch, it would be 
Jarceny to take it away from the ]);nvn broker's shop without re])aying 
the loan. And so it would be, if the eifeet of the taking were to cliarge 
the holder with its price ; as when a member of a bimefit society en- 
tered the room of the person, with whom a box coiituiuiiig the fumis 
of the society w.is deposited, and took and carried it away ; this was 
held to be larceny, the biiiiee being answerable to the society for tin; 
funds. (Ibid.) 

A question oceasionall\ arises with regard to (he position of a 
person wdio iinds, and ap])ropnates propertN . 'fhe rule of law on 
this snliject has he(m recently pronounced to be, “ that if a man iinds 
goorls that have been actnallv lost, or arc reasonably suyjposed by hint 
to lia\c b(‘fn lost, and apjuopriates them, with intent to take the 
entire dominion over them, really believing, when lie takes them, that 
the owner cannot be found, it is not larceny ; but if he takes them 
with the like intent, though lost or reasonably supposed to bo lost, 
but reasonably believing the owner can be found, it is laveenv/’ 
(Arch. 277.) 

Accordingly if a person were keep for liimself propfjrty so mark- 
ed as to give him the clue to its owner ; or if a tailor were to ke(‘p 
money found in clothes which he had been given to mend, or the dri- 
ver of a vehicle were to keep goods left in it by a person whom he 
could trace, this vvould be larceny. (Arch. 277.) 

In the vast majority of cases where a theft is cliargerl, the properly 
uis been taken from the owner clandestinely and without his consent. 
Sometimes, however, it happens that the possession of the article has 
been voluntarily resigiied by t)ie proprietor, and the very difficult ques- 
tion then arises, whetlier the person, to whom it has been so resigned, 
will become a tliief iu consecjuence of any subsequeni dealing with it ? 
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It is evident how important this question is, since any mistake upon 
the subject might result in an indictment against a person who lost a 
borrowed book, and then denied all knowledge of the loan ; or who 
bought goods, and then refused either to pay for or return them. 

A solution of all such doubts will generally be obtained by remem- 
bering, that tlie essence of theft consists in its being a dishonest or 
criminal, taking from the possession of the owner. Consequently if 
the taking is not criminal, when the possession is changed, there is no 
theft. The cases then will resolve themselves into four classes, two 
of which are theft and two are not. 

1. By s, 27 property is said to be in a person’s possession, when it 
is the possession of his wife, clerk, or servant, even though the clerk or 
servant be only employed temporarily, or on a particular occasion. 

For instance, if I entrust my horse to my coachman, or plate and 
wine to my butler, niy possession of them is never altered. 1 merely 
hold them by another hand. Instead of shutting tliem up in a stable 
or room, 1 ])ut a human lock and key over them, but my right is never 
affected. Consequently if my servant sells my horse, drinks my wine, 
or pawns my plate, this is tlieft, because he takes them directly out 
of my possession, (;riminally and without my leave. And so it has 
been held in numbers of cases where servants appropriated money, 
goods, cheques, bills of exchange, &c., which had been given to them 
by their master for use or custody. (Arch. 285, 287.) 

The case is exactly the same where one gives the mere manual pos- 
session of goods to another, but in suoii a way as not to part with his 
dominion over them. For instance, the hotel keeper who allows his 
guest to use his furniture or spoons, gives him no other right over 
tliem, and of course it would be just as much theft to take the plate 
out of a hotel, as to carry it away from a friend’s house. (Arch. 
287, 288.) 

The Scotch law went even further, for it held that, 

“ If goods are delivered to a stranger or carrier for a sj)ecial and particu- 
lar purpose, independent of any transfer of 2 )roperty, as to be conveyed to 
a particular place, or subjected to a particular operation, the abstraction of 
them by the person entrusted is theit.” (Alison. Oi. L. 252.) 

Under the present Code such offences would be punishable as 
breaches of trust under s. 405. And so I conceive it would be even 
in the case of a clerk or servant, where the master never had any posses- 
sion of the property except through the means of his servant. For 
instance, if a bill collector were to apply to his owm use money w^hich 
he had received on account of his master, this would be a breach of 
trust under s. 408, not a theft under s. 378. 

If the clerk or servant is authorized to dispose of his master’s pro* 
perty, and does so, but applies the proceeds to his own use, he cannot 
be indiqted for theft of the goods, for the removal of them out of hia 
master’s was not wrongful ; but he will be liable for tha 
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misappropriation of the money, under s. 403. (Eeg, v. Betts®!. J. 
M. C. 69.) 

2 . Again, the owner may not only give up the possession of his 
goods, but also intend to part with aU right and ciominioii over them, 
in the event of a particular condition being complied with, hit in m 
other event. Now if a person, intending from the first to trick the 
owner out of lus property, were to get possession of it without com- 
plying with the condition, this would be theft. For instaiw, in one 
cas(‘, the prisoner agreed to discount a bill for the prosecutor, and tlie 
bill was given to him for that purpose ; he told tlie prosecutor that if 
he then sent a jicrson with him to lus lodgings, he would give him the 
amount, deducting the discount and commission ; a person was sent 
accordingly, but on reaching the lodgings, the prisoner loft the mes- 
senger there, and went out, on pretence of getting the money, but never 
returned ; the Jury found that the prisoner obtaliujd jiossession of the 
bill with intent to steal it, and that the prosecutor did not mean to 
part with his properiy in the bill, before he should have received tin*, 
money for it ; it was luJd that Ihi^ warranted a conviction for larccm . 
(Arch. 27^1.) So where the prisoner prevailed upon a tradesman to 
take goods to a particular j)laee under pretence that the price would 
then lie paid for tiiem, and afterwards, induced him to leave the goods 
in the care of a third person, from Avhom the defendant got the goods 
without paying the price ; the tradesman swore that ho tlid not intend 
to part with the goods until they wvre paid for, and the Jury found 
that the prisoner from tlic first intended to get the goo(is without pay- 
ing for them ; this was held to be larcmiy. (Ibid.) So Avhere a party 
presented himself at a l^ost Office, and asked for a watch which was 
th(*re, falsely representing himself to be the person to whom it was ad* 
dressed, and .so obtained it, fhis was held io be larceny, because the 
]\)st OfHcc Clerk inteudetl to gi\e it up to no one but the rightful 
owner. (Hcg. v. Kay, 26, L. J. AI. C. 119.) So, in a recent 
case before tlie Supreme (/ourt, it appeared that the prisoner obtained 
goods from the liailway Company by presenting a forged jiass. The 
Feon was authoiised to deliver them to any holder of a genuine pass, 
but to no one else, and he believed that the ])risaTier was such a per- 
son. On proof of these facts he was convicted of larceny. (Reg, v. 
Aurokeasawmy, 4th Aladras Sessions, 1858.) 

3. Where a party has obtained the possession of any chattel, bona 
fide and without fraud, and is not a servant of the originat owner ^ no 
subsequent appropriation of the article, or malpractices in reference to 
it, can make him guilty of theft. And this by virtue of its defini- 
tion ; because the taking, the change of possession, was not originally 
criminal. Hence, where goods are delivered to a man upon trust, or 
taken by him with the owner’s cx)nsent, he is not guilty of tlieft by 
afterwards converting them to his own use. Where the defendant 
saved some of the prosecutor’s goods from a fire which happened in his 
house, and took them home to iier own lodgings, but the next morn- 
ing she concealed them, and denied having them in her possession ; 
the jury finding that she took them originally merely from a desire of 
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savin|pEiein for, and returning to the prosecutor, and that she hml no 
evil intention till afterwards ; the Judges held tliat it was a mere breach 
of trust and not felony. (Arch. 283.) So if 1 lend B a horse, and 
he ride away with it ; or J send goods by a carrier, and he converts 
them to his own use ; or 1 deliver a watch to a tradesman to repair, 
and he sell it ; or I entrust money, goods or Company’s Paper to my 
agent, and he appropnates them ; in none of these cases has there been 
any theft, because the original taking was bona fide and without 
fraud. (Arch. 284.) 

But in order to obtain the benefit of thi«i ndc, two things are neces* 
sary, First, the goods must have been* obtained bona, fide in the first 
instance ; for if A obtain goods, or receive them, harbouring at the , 
tiuKi an intention wrongfully lo convert them to Ids own use, it is 
theft; thus, where the defendant was employed drive sheep to a 
lair, but instead of driving them to the fair, lie tirove them in a con- 
trary direction, and the jury were of opinion tliat at the time he receiv- 
ed them, he intended to a])propriate them ; tins was decided to be lar- 
ceny.^ (Arch. 28 1.) Secondly, the goods must have been obtained 
rightlully. For even though they were oUtairuMl in the first instam^e 
Without a criminal intent, yet if the possession was aecj aired by a tres- 
pa^'S, the subsc((ucnt fraudulent ajipropriation of tliem, during tiic 
continimnce of the same transaetion, anil be a theft. As where 
a mail, driving a Hock of sheep from a field, drove with them a sheep 
belonging to another person, witiiout knowing that he had done so, 
but afterwards, when lie had diseo\ered the fact, sold that sheep and 
ap])ropriated tiie proceeiN, he was held to be rightly convicted of lar- 
eciiy. (Arch. 285.) For here he had never got possession with con- 
sent of the owner. 

(hises of this sort ho^vever will always be indictable cither under s. 
403 or 405. 

4. The last class of cases avise^s out of the principle, “ that if the 
owner part with the property, that is, the right of dominion over the 
thing taken, as well as the possession, there can be no theft in the tak- 
ing,^ liowever fraudulent the means by which such delivery was procur- 
ed. ’ (2 Buss. 24 ) AVhere goods are sold upon credit, the purchaser 
cannot be indicted for theft, though the goods are never paid for, and 
though in fact he never intended to pay for them. So, wBere the defend- 
ant bought a horse at a fair of the prosecutor, to whom lie was know n, 
and Imv ing mounted the horse, said to the prosecutor that he woidd 
return imiuediately and pay him, to which the prosecutor answered, 

“ very well,’ and the prisoner roile the horse away, and never returned ; 
this was held to l>e no theft, because the pro]>ei*ty as well as the posses- 
sion was parted with. And in this respect the English harmonises 
wdth the Scotch law, both being agreed, 

‘‘ That if the property in the goods taken has been parted with by the 
owner in consequence of false representations,! the crime is not theft but 
swindling.” (Aluson Cr. L. 201.) 

Such cases will now be indictable under s. 415 as cheating. 





EVIBEXCE OP THEFT. 


213 


Further, the crime of larceny will not be complete without what is 
called, an asportation, or can*ring away of the article. The principle 
of this rule is very obvious, viz., that a mere intention to commit a 
crime does not constitute the crime, and as the essence of theft con- 
sists in an unlawful taking away, it must be shown that something was 
done towards carrying out that offence. It is not necessary to prove 
that the goods were removed out of their owner’s reach. Any removal 
from the spot in which they are, however small, will be sufheient, pro- * 
vided the party accused liave, for an instant at least, the entire and ab- 
solute possession of them. For iiwtmice the offence was held to be 
complete in cases where the prisoner luul taken goods out of a chest, 
and laid them on the floor, but was surprised before he could escape 
with them. And so, where he had removed ,'i cask from otic end of a 
waggon to the other. (Arcli. 2SS.) lint the confrary was held where 
the pi’opert;y was merely altered in position, williout any atrcin])t at 
removal — as wiu'rc the defendant merely sr‘t a jiaekage, on end, iu the 
plaef' where it lay, for the purpose of cutting open the side of it to gc't 
out the content^, and was deteeled before lie had aeeompllsliod his 
purpose, (Avch. 280). Nor is even nu actual removal suflicieut, if 
the prisoner has never laid the article in his power; as for insiaiU'C, 
wiu're he attein]it{‘(l to (‘any it olf, but uas unabh‘. on account of Us 
being chained to tli(‘ counter. (Arch. 280.) 

Lastly, it may be remarked that in many eases, the only ev idenee of 
a thf'ft arises from the faet of the stohm property b(*iug fotind in the 
prisoiKT’s possession. 1 jxmtlus point, tin* following (|uotatioiis, cited 
in Norton on Kvidenec, (p. 200. n.) ([(‘serve attemtion. 

“ Tt may be laid down gcnerallf, that wherever the }>ro[>erty of one man, 
which has heen taken fro»n him witlumt hi^ knowledge or consent, is found 
u])on another, it is incumheiit on that other to prove how he came l>y it ; 
otherwise the }»re6umptmii is that he obtained it ft'lonionsl} This, like 
every other presumption, is strengthened, weakened, or rebutted, liy con- 
comitant cireumstauees, too numerous in the nature of the thing to he de- 
tailed. It Will he sulh(*i(*nt to allude to .some of the most prominent ; such 
as, the length of timi* which has ehijised hotween the loss of the T)ro[)erty 
ami the finding it again ; either as it may furnish more or less douht of the 
identity of it , or as it may have changed hands often er in the mean time ; 
or as it may incroaso the difheulty to the jinsoner of accounting how he 
came hy it ; in all which considerations that of the nature of the property 
must generally be miugled. So the probability of the prisoner’s having 
been near the spot from whence the projierty was supjx>sed to be taken at 
the time : as well as his conduct during the whole transaction, both before, 
and after the discovery are material ingredients in the in\ cstigation. But 
the bare circumstance of finding in one’s possession projierty of the same 
kmd which another has lost, unless that other can from marks or other cir- 
cunas^nces satisfy the Court and jury of the identity of it, is not in general 
sufficient evndence of the goods having been feloniously obtained. Though, 
where the fact is very recent, so as to affonl reasonable presumption that 
the property could not have been acquired in any other manner, the Court 
are warranted in concluding it is the same, unless the prisoner can prove 
the contrary. Thus a man being found coming out of another’s barn. ; and 
upon search, corn being found upon him of the same kind with w hat was in 
the barn, is jiregnant evidence of guilt. 

“ But in order to raise this pre^sumption legitimately the possession of 
the stolen property should he clearly traced to the accused, and be exclusive 
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as well as recent. The finding it on his person) for instance, or in a lock> 
ed-up house, room, or box of which he kept the key, would be a fair ground 
for calling on him for his defence ; but if the articles stolen Were only found 
lying in a house or room in which he lived jointly with others equally capa- 
ble with himself of having committed the theft, or an oj>eu box to which 
others had acce^ no definite presumption of his guilt could be made. An 
exception is said to exist where the accused is the owner of the house in 
which stolen property is found, who, it is argued, must be presumed to have 
such control over it as to jirevent anything coming in or being taken out 
without bis sanction. As a foundation for evil res]^>onsil>ility this reasoning 
may be correct ; but to conclude the master of a house guilty of felony, on 
the double presumption, first, that stolen goods found in the house were 
placed thei*e by him or with his connivance, and secondly, that he was the 
thief who stole them, and there are no corroboiating circumstances, is cer- 
tainly treading on the very verge of artificial conviction.” 

380. Wlioever commits theft in any building, 

tent, or vessel, which building, tent, 
dwelling vessel is used as a human dwelling, 
or for the custody of property, shall 
he punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

381. Whoever, being a clerk or servant, or be- 
„ , , . , ing employed in the capacity of a 

servant of property clcrlv Of servaut, coinmits theit 111 res- 
pect of any p^ipperty in the possession 
of his master or employer, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 

382. Whoever commits theft, having made pre- 

HM ti. paration for causing death or hurt or 

Theft after pre- i,., « Fj.i c \ l 

paration made for restraint. Or tear ot deatli or ot liurt 
hSmorto tothe restraint, to any person, in order 
committing of the to the Committing of such theft, or in 
order to the effecting of his escape af- 
ter the committing of such theft, or in order to the 
retaining of property taken by such theft, shall be 
punished with rigorous imprisonment for a term 
which may extend to ten years, and shall also be lia- 
ble to fine. 

lUoBtratiom* 

(a) A commits theft on property in Z’s possession ; and, while com- 
mitting this theft, he has a locMiea pistol under his garment, having 
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provided this pistol for the purpose of hurting Z in case Z should resist, 
A has committed the offence defined in this Section, 

{b) A picks Z's pocket, having posted several of his compwiions near 
him, in order that they may restrain Z, if Zt should perceive what is 
passing and should resist, or should attempt to appreneud A. A has 
(jomrnitted the ofience defined in the Section. 

o83. Whoever intentionally puts any person in 

Kxtortion persoii or to 

any other, and thereby dishonestly in- 
duces the person so j)ut in fear to deliver to any per- 
son any property or valuable security, or anything 
signed or sealed wliich may be converted into a valu- 
able security, commits “ extortion.” 

riluMraiions. 

[а) A threatens to ]>ul)lish a defamatory lihol concerning Z, unless 
Z gives him money. He thus induces Z to give him money, A has 
committed extortion. 

(б) A threatens Z that he will keep Z’s child in wTongful confine- 
ment, unless Z will sign and deliver to A a promissory note binding Z 
to pay ceHam monies to A. Z signs and delivers the note. A has 
committed extortion. 

(/') A threatens to send club-meii to plough up Z’s field, in#ess Z 
will sign and deliver to B a bond binding Z under a penalty to deliver 
certain produce to B, and thereby induces Z to sign and deliver the 
bond. A has ci^mmitted extortion. 

(d) A, by putting Z in fear of grievous hui*t, dishonestly induces Z 
to sign or affix his seal to a blank paiier, and deliver it to A. Z signs 
and delivers the paj>er to A. Here, as the paper so signed may be con- 
verted into a valuable security, A has committed extortion. 

384. Whoever commits extortion shall be punish- 
ed with imprisonment of either de- 
extortio^'""** scription for a term which may extend 
to three years, or with fine, or with 
both. 

Extortion under certain circumstances will become robbery. (Post, 
s. 390.) The offence under this Code seems to include some cases 
which would have been treated as robbery under English law, anti 
others which would not have been punishable under the English law, 
though they would under the Scotch system. 

Under the English law the offence of robbery was equally coniphd- 
cd, although the actual deliveiy of the thing taken was the act of the 
party robbed, provided that deliv«|v. arose from his being put m fear. 
^Vreh. 848.) But there wei-e soi* sorts of fear wliich the English law 
did not consider as sufficient to justify a person in yielding to ; there- 
fore it was he'd that the fear of injury to character was not such an in- 
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timidation as would amount to robbery, unless in tbc sinp^e case of 
ilinni toiling to accuse of an unnatural offeneo. (1 lluss. 88 1. 8S5,) 
TJic ofJence of Extortion under s. 338 scettis to embrace two classes of 
cases, first, every threat of prospective injury, of whatever nature; and 
s(M*on(lly, every threat of imniediate injurs, provided the injury appre- 
hended is not death, liurt, or wrongful restraint. 

W here the injury is prospective, the otienee appear s to be the same 
as that known to tlie Scotch law under the name of O^ipression. 
liir. Alison in treating of robbeiy says, 

“ Jiiit if tlie threat be of a future or coiatingent danger, and such as, by 
the iiiteq)osition of the ]av\% or by other means, may be averted, the crime 
is not to be coiisicleretl as robbery, hut as oppreasion, which is a crime AVa 
(jnierM, of a very serious kind ; more ea|)e(ually if in consequence of such 
throats, the money be delivered not immediately, but cx ijitr/’rallo, as by 
sending it liy letter, placing it under a stone designed by the criminal or the 
like. In such cases the crime is not considered robbery any more than if it 
liad been obtained under the terror of an incendiary letter.” (Crim. L. 

T conceive that the offence will equally be extortion, though the injurv 
tlireat.ened is one which the parly employing tlui menace would be 
justified ill resorting to, provided the threat is used as a means of ob- 
taining au undue advantage. Ft is lawful to bring a (‘riniinal to jus- 
tice,, or to expose a rogue, but it is extortion to wring from his fears of 
dcdcution any profit which he would not otherwise be willing to bestow. 

Mihev k(\ oidainod by a threat of injurv to properly, will lx; extor- 
tion, wbethor the llireat be of present or future injury, and whether 
there be an iiiiTuedialc power of earr^uiig the tlireat into execution or 
not. (.\rch. 350.) 

The act however must be done dishonestly, (see s. 24) and therefore 
if a person hundJUJe believes himself to be entitled to the properly in 
(piestioii, th(‘ crime will not liave been completed. 

385. Wkoever, in order to tlie committing of ex- 

„ . tortion, puts any person in fear or at- 

fear df luj-.iry in tempts to jiut any persou in fear of 
torUon* any injury, -shall be punished with im- 

prisonment of either description for a 

term which may extend to two years, or with fine, 
or with both. 

386. Wiioever commits extortion by putting any 

„ . , . person in fear of death or of grievous 

tingaperson in fear unrt to that pcrson Or to any other. 

punished with im|>iisoBment 
““ of either de#ription for a term which 

may extend to ten j'ears, and shall also be liable 
to fine. ‘ 
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387. Whoever, in order to the committing of 
extortion, puts or attempts to put any 
fi-ir o£°sJvth or of pcrsou in fear of deatli or of grievous 
unovoHs imrt, m hurt to that pei'soii or to any other, 

punished with imprisonment 
of either descrijition for a term which 
may extend to seven yeare, and shall also be liable 
to fine. 


Extortion by tlircat 
of accusation of an 
offcuec imnishabk* 
with (Icatli or trans- 
portation &c. 


388. Whoever commits extortion by jmtting any 
person in fear of an accusation a gainst 
that person or any otiior, of having 
committed or attempted to commit 
any t)henco punishable with death, or 
with trau.spoitation for life, or with 
imprisopment for a term which may extend to ten 
years, or of having attempted to induce any other 
person to commit such oftence, shall bo jiuni.shed 
with imprisonment of either de,sci’ij»tion for a term 
which may extend to ten ycai-.s, and shall also be 
liable to fine ; and if the oH’ence be one ])unishable 
under Section 377, may be imnished with transpor- 
tation for life. 


389. AVhoover, in order to the committing of ex- 
tortion, puts or attempts to put any 
{(■ar^of 'Vecusation iu feai' of ail accusatiou against 

of offence, in order tluit person Or ally other, of having 
to ^coiuimt extor- OT attempted to commit, an 

offence punishable with death or with 
transportation for life, or with iinprisonment for a 
term which may extend to ten years, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to line ; and if the olfence be punishable under 
Section 377, may be punished with tran,sportation 
for life. 


OF ROBBERY AND DACOITY. 


390. In all robliory there is either 
theft or extortion. 
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Tliof't is “ robbery,” if, in order to the committing 
of the theft, or in committing the 
^men theft IS rob- qj. jn carrying away or at- 

tempting to carry away property 
obtained by the theft, the offender, for that end, 
voluntarily causes or attempts to cause to any person 
death or hurt or Avrongfulrestraint, or fear of instant 
death orof instanthurt or of instant wrongful restraint. 


Extortion is “ robbery,” if the offender, at the time 
of committing the extortion, is in the 
is robbcrjf ****'^*'°” presence of the person put in fear, and 
commits the extortion by putting that 
person in fear of instant death, of instant hurt, or of 
instant wrongful restraint to that person or to some 
other person, and, by so putting in fear, induces the 
person so put in fear then and there to deliver up the 
thing extorted. 


Explanation . — The offender is said to be present 
if he IS sufficiently near to put the other person in 
fear of instant death, of instant hurt, or of instant 
wrongful restraint. 

Ill ustratlom. 


(<x) A holds Z down, and frandulcntly takes Z’s money and jew^els 
from Z’s clothes, without Z’s consent. lle!*e A has ronnnitted theft, 
and, in order totlie committing of that theft, htis voluntarily causeil 
wrongful resti’aint to Z. A lias therefore committe<l TObbery. 

(6) A meets Z on the liigh road, sho\N^ a pistol, and demands Z’s 
purse, Z, in consequence, surrendei’s his purse. Here A has extoi’ted 
the purse from Z by putting him in fear f)f instant huii:, and lieing at 
the time of committing the extortion in his presence. A has therefore 
committed robbery. 

(e) A meets Z and Z’s child on the high road. A takes the child, 
and threatens to fling it down a precipice, unless Z delivers his purse, 
Z, in consequence, delivers his pui’se. Hero A has extorted the purse 
from Z, by causing Z to be in fear of instant hurt to the child who is 
there present. A has thei’efore committed robbery on Z. 

{d) A obtains property fitim Z by saying—^ Your child is in the 
hands of my gang, and will be put to death unless you send us ten 
thousand Rupees.” This is extoi-tion, and punishable as such ; but it 
is not robbeiy, unless Z is put in feai* of the instant death of his child. 

Robbery as defined in s. 890 consists of a completed theft, or a 
completed extortion, with some additional circumslances. Every case 
which is robbery under this section would have been robbery under 
English law, but the converse does not appear to be true. The defi- 
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Tiition of robbery under both English and Scotch law was a theft by 
violence or putting in fear. (Arch. 348. Alison (h\ L. 227,) There- 
fore it was held to l)c robbery in one ease, wlu^rf^ it appeared that the 
piisoncr snatched at a sword while it was hanging nt a Genlleman^s 
side, whereupon the latter instantly laid light hold of the scabbard, 
which caused a struggle between them, in which the prisoner got pos- 
session of the sword, and took it a\vay. (1 lluss. 875,) But under the 
above section the violence must amount to a causing, or attempting to 
cause death, or hurt, (see s. 319) or wrongful restraint, (see s, 339) or 
the fear of such. Apprehension of injury to property, or character 
will not amount to robbery, though it wdll be Extortion under s. 383. 

VViicre the property is forcibly taken away from the owner under the 
above circumstances, the oJfcnce will be theft turned into robbery. 
AYhere how^ever the owner is prevailed upon himself to surrender his 
property, then it will be the crime of extortion aggravated into robbery. 

In no case will the oifence of robbery have been committed, wlicre the 
article is taken away by a sudden snatch, although it be violently 
wu'ested from the possession, if no attempts have been made to subdue 
the strength, or overawe the will. (Alison Cr. L. 236.) And so it 
was lield in three eases in bingl^ud, in one of which the hat and wig 
of a gentleman were snatched from his head in the street ; in another, 
an umbrella was suddenly snatched out of the hand of a woman as 
slie was walking along ; and in a third, a w^tcli was picked, with 
considerable force, out of a watch pocket. (I Iluss. 587.) 

In order to constitute robbery, there must be an act of theft or ex- 
tortion completed, and therefore the accused must have had such a 
possession of the property as would constitute tlie above crimes ; but 
a merely momentary possession is snffieient, ami the crime is completed 
though the property is given back immediately. Hence in one case 
where 

It was found that the x>risoner sto]»ped the prosecutor as be was carry, 
iiig a feather bed on his shoulders, and told him to lay it down, or he wouM 
shoot him. The ]>rosecutor laid the lied on the ground ; but before the ^IP 
»oner could take it up so as to remove it from the sj>ot where it lay, he was 
apprehended. The Judges w'ere of ojiinion tliat the ofifence was not com* 
pleted, and he W’as discharged.” (I Leach. 3*22. ) 

Of course in a similar case under the present Code he could be con- 
verted of an attempt to rob under s. 511. 

“ So if A, without drawing his weapon, requires B to deliver his purse, 
w^ho does deliver it, and A finding but two shillings in it, gives it him 
again, this is a taking by robbery. But if A have his purse tied to his 
Ijnle, B assaults him to rob him, and in struggling the girdle breaks, 
and the purse falls to the ground, this is no robbery, because no taking.” 
a. Hale 533.) 

As in the case of theft or extortion, so in the compound crime of 
robbery, the act must be done dishonestly ; (see s. 24) and therefore 
if a person hmid fide believing that property in the personal ])osses- 
sion of another belongs to himself, takes that property away from such 
person with menaces and violence, tliis is not robbery ; and it is a 
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question of fact, whether the prisoner did or did not act under such 
lond fide belief. (1 lluss. 872.) 

391. When five or more persons conjointly com- 

mit or attempt to commit a robbery, 
ixicoity. where the v^ole number of persons 

conjointly committing or attempting to commit a 
robbery, and persons present and aiding such com- 
mission or attempt, amount to five or more, every 
person so committing, attempting, or aiding, is said 
to commit “ dacoity.” 

392. Whoever commits robbery shall be punished 

with rigorous imprisonment for a term 
roitey ' which may extend to ten years, and 
shall also be liable to fine ; and if the 
robbery bo committed on thejiighway between sunset 
and sunrise, the imprisonment may be extended to 
fourteen years. 

393. AVhoover attempts to commit robbery 

shall be jmnished nith rigorous im- 
i«a prisonment for a term which may 

extend to seven years, and shall 
also be liable to fine. 


394. If any ]iorsou, in committing or in at- 
tempting to commit robbery, volunta- 
ins hurt in com- nly causcs hurt, such person, and any 
imubig robbery. other pcrsoii, jointly concerned in 
committing or attempting to commit such robbery, 
shall be ]nmished with transportation for life, or with 
rigorous imj)risonment for a term Avhich may extend 
to ten years, and shall also be liable to fine. 


395. Whoever commits dacoity shall be punish^il 
with transportation for life, or with 
rigorous imprisonment for a term 
which may extend to ten years, and 
shall also be liable to fine. 


dacoity. 


39(). If any one of five or more persons, who are 
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conjointly comniittiiig dacoity, com- 
^Dacoity witiiinur- uiurdor ill SO Committing dacoity, 

every one of those persons shall bo 
punished with death, or transportation for life, or 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

397. If, at tlie time of committing robbery or 
, dacoity, the offender uses anw deadly 
ooity, witL-itwmvt wcapon, or causes grievous luna to any 
t(. cause death or porsou, or attempts to cause death or 

irrKn'ous hurt. ^ . iii • 

grievous hurt to any person, the im- 
prisomneut with which such offender shall be punish- 
ed shall not be less than seven years. 


:f!18. 


Attfini])t to com- 
mit rol)]>cry or da- 
coity vvliou allied 
with dcatUy wca- 

JlOll. 


If, at the time of attempting to commit 
robbery or dacoity, the offender is 
armed with any deadly weapon, tlie 
iiujirisonment with which siicli ofiend- 
er shall be jnmished shall not be less 
than seven years. 


39D. "Whoever makes any preparation for com- 

Makin? ,.re,,ara. dcU.-oity, shall bc piUlishcd 

tion to commit da- with ligorous imprisonment for a 
term which may extend to ten years, 
and shall also be liable to fine. 


400. Whoever, at any time after the passing of 
Punishment lor ^his Act, shall belong to a gang of 
beiongingto a gang persons associated for the jmrjio.se of 
ofd.aooxts. habitually committing dacoity, shall 

be punished with transportation for life, or with 
rigorous imprisonment for a term Avhich may extend 
to ten years, and shall also be liable to fine. 


401. Whoever, at any time after the passing of 
_ . , , , this Act, shall belong to any wandering 

belonging to a OT otucr, gang 01 pcrsous aysociatod tor 
purpose o^ h<abitually committing 
theft or robbery, and not being a gang 
of thugs or dacoits, shall be punished with rigorous 
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imprisonment for a term which may extend to seven 
years, and shall also be liable to fine. 


403. Whoever, at any time after the passing of 
* f™. this Act, shall be one of five or more 

jmrpose of commit- persons assembled lor tlie purpose oi 
tingdacoity. Committing dacoity, shall be punished 
with rigorous imprisonment for a term which may 
exten(^o seven years, and shall also be liable to fine. 


OF CRIMINAL MISAPPROPRIATION OF PROPERTY. 

403. Whoever dishonestly misappropriates or 
Dishonest misap- convcrts to his own use any moveable 
pro]>riatioii of pro- property, sliall be punished with im- 
i***^^' prisonment of either description for a 

term which may extend to two years, or with fine, or 
with both. 


lllrntrations, 

{a) A takes propoHy belonging to Z out of Z’s possession, in good 
faith believing, at tbe time when he takes it, that the property belongs 
to himst^lf. A is not guilty of theft ; but if A, after discovering his mis- 
take, dishonestly appropriates the pi’opei'ty to his own use, he is guilty 
of an offence under this Section. 

(/>) A, being on friendly terms with Z, goes into Z’s library in Z's 
absence, and takes away a book without Z’s express consent. Here, if 
A was under the impression that ho had Z’s implied consent to take the 
book for the purpose of reading it, A has not committed theft. But if 
A afterwards sells the book for his own benefit, he is guilty of an of- 
fence under this Section. 

(f) A and B being joint ownci-s of a hoi*se, A takes the hoj^ out of 
?>’s possession, intending to use it. Here, as A has a right to use the 
fiorse, he does not dishonestly misappropriate it Bui if A sells the 
horse and a]>propriatcs the whole proceeds to his own use, he is guilty 
of an offence under this Section. 

Explanation 1. A dishonest misappropriation for 
a time only is a misappropriation within the meaning 
of this Section. 

Rlmtration. 

A finds a Government promissory note belonging to Z, bearing a 
blank endorsement. A, knowing that the note belongs to Z, pledges 
it wuth a banker as a security for a loan, intenflimg at a futiu^e time to 
restore it to Z. A has committed an offence under this Section. 

Explanation 2. A person who finds property not 
in tbe possession of any other pers£m, and takes such 
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properly for the purpose of protecting it for, or of 
re.storing it to, the owner, does not take or misappro- 
priate it dishonestly, and is not guilty of an otfence ; 
but he is guilty of the offence above defined, if he 
appropriates it to his own use, when he knows or has 
the means of discovering the owner, or before he has 
used reasonable means to discover and give notice to 
the owner, and has kept the property a reasonable 
time to enable the owner to claim it. 

What arc reasonable means, or what is a reasonable 
time in such a case, is a question of fact. 

■ It is not necessary that the finder should know 
who is the owner of the property, or that any parti- 
cular Iverson is the oivner of it ; it is sufficient if, at 
the time- of appropriating it, he does not believe it to 
be his own property, or in good faith believe that the 
real owner cannot be found. 

Jllmtratioris. 

(a) A finds a Kujioo un the nuid, not knowing to whom the 
Kii])ee belongs. A picks np the Knpee. Jlcro A has not coniuiitted 
the ofibnee defined in tins Section. 

(f^) A finds a letter on the road, containing a bank note. From the 
direction and contents of the letter he humisto whom the note bolongH, 
He appro[)nates the note He is guilty of an ofience under this Section, 
(c) A finds a cheque payable to bearer. H(i ctxn form no conjecture 
as to the jierson who has last the chctpie. Bat the mime of the person, 
who has drawn the cheque, apjieai's. A knows that this person can 
direct him to tlie jicrson m whose favor the clieque whs <lrawu. A ap- 
propriates the cheque without attempting to discover the owner. Ho 
is guilty of an offence under this Section. 

{d) A sees Z drop his purse with money in it. A jiicks up the purse 
with the intention of restoring it to Z, but afterwards appropriates it to 
his own use. A has committed an offence under this Section. 

(f*) A finds a purse with money, not knowing to whom it belongs ; 
he afterwards discovers that it belongs to Z, and appropnates it to his 
own use. A is guilty of an offence under this Section, 

( f) A finds a valuable ring, not knowing to whom it belongs. A 
sells it immediately without attempting to discover the owner. A is 
guilty of an offence under this Section. 

This section is intended to provide for rertain acts which would not 
be criminal under other heads, TTieft invoivcvs an act criminal at the mo- 
ment it first took place ; it also involves taking a thing out of the pos- 
session of the owner. (Criminal misappropriation takes place when the 
possession has been rightfully come by, but where by a subsequent 
change of intention, or from the knowdedge of some new fact, with 
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wliicli (lie party was not previously ac(]iiainte(l, the retaining becomes 
wrongful and fraudulent. Oiniinal breach of trust tMu only exist 
wliere some relation of tmst exists between tlie parties, but under the 
present head, all that is necessary is, that the prisoner should convert 
to his own use property which he kiiow^s is not his own, not believ- 
ing himself to be authorised tor do so. Clicating, like theft, presup- 
poses a fraudulent intention at the time the possession of the property 
was cluirged, whicii, as we have seen, is not an ingredient in the presciit 
offence. 


404. Whoever dishonestly misappropriates orcon- 
DiKhonestmmp- vcrts to his owii use property, know- 


]>ro[>riation of pro 
]>c*rty ]>os«eH.se(l by 
a doceaaod person 
at the time of his 
death. 


iiig that such property was in the pos 
session of a deceased person at the 
time of that person’s decease, and has 
not since been in the possession, of any 
person legally entitled to such possession shall he 
j)unished with imprisonment of either description for 
a tenii Avhich may extend to three years, and shall 
also 1)6 liable to line ; and if the offender at the time 
of such person’s decease Avas employed by him as a 
clerk or servant, the imprisonment may extend to 
seven years. 

JUvHiratlon. 


Z dies ill posHesniou of furniture and inoiicy. His servant A, before 
th(! TuoiKjy eouies into tlie possession of any jxirsoii entitled to such 
]K>ssessi(m, dishonestly niisappropriatos it. A has coinniitted the of- 
fence defined in tins Section. 


OF CRIMINAL BREACH OF TRUST. 


Criminal hrcach 
of trust. 


40;). Whoever, being in any manner entrusted 
with property, or with any dominion 
over 2 )ro})erty, di.shonestly misa])})ro- 
priates or converts to his own use that 
pro 2 )o]’ty, or di&hont;stly uses or di.sposes of tliat pro- 
perty in violation of any direction of law prescribing 
the mode in which such trust is to be discharged, or 
of any legal contract, express or implied, which he 
has made touching the discharge of such trust, or 
wilfully suffers any other person so to do, commits 


*/ 

“ criminal breach of trust. ’ 


H lust rations. 

{<*) A Ihiing exocuior to the \\illt>f a person, dishonestly 
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the law which directs him to divide the effects according to 
the will, ami a})propriatos them to his own use. A has conunitted cri> 
minal lireacli of trust. 

(/*) A is ii warehouse-keeper. Z, going on a journey, entrusts liis 
fiu*nit\n*e to A, under a contract that it shall bo returned on jiayinent 
of a sti})nlatod sum for warehouse room, A dishonestly sells the goodv. 
A has committed crnuinal breach of trust. 

[f) A, resnbng in t'alcutta, is agent for Z residing at Dellii. Tlu ro 
IS an express or implied c<uitract betAveen A and Z that all sums reuiit- 
ted by Z to A shall be m\csted by A according to Z’s direcii<m. Z 
remits a lac of Rupees io A, witii tbrections to A to invest the saiiu* lu 
( 'oj)i]>aiiy’» paper. A dislKniestly disobeys tlie direetioiis, and einpbky^ 
the money in Ins own business. A has committed criminal breach of 
tru>t. 

oVy Rut if A, ill tlie last illustration, not dishonestly but in good 
faith, beluning that it will be luoiv for Z's advantage to bold sbari's ni 
the Rank of Bengal, < list they s Z’s ibroctnms, an<l buys sbaresin Ibe Rank 
of liengdl for Z, in steal I of bming (’om|mn\’s paper, here, though Z 
should suffer los^, and slnudd be entitled to bring a end ac^hm against 
A on account of that loss, yet A, not having acted dishoiK'stly, ha.s not 
coninntted criminal brciich of trust. 

(e) A, a revenue officer, is entrusted with }>ublic money, and is 
either directed by law, or bound by a contract, express or implied, witii 
the ( loveiimx'nt, to pay into a ('crtain tn^asiiry all the public money 
whioli lie bolds. A dishoneslly api»ro]u jati*s the money. A has com- 
mitted cnmiual lu’cacb of trust. 

{/} A, a earner, is entrusted liy Z with ]iroperty to be earned by 
land or by water. A dishom^stly misappropnates tb(‘ projieity. A bus 
committed ernninal breach of tmst, 

40(1. Whoever commits criminal brcadi ol' trust 

I',nushn,ent for r)anislic<l with imprisonmoiit 

erilinnai breach of of either description fov ti term wllicll 
may extend to three ycars^ or with 
fine, or with liotli. 

The two ingredients in the ofTeiicc ol Criminal Brcaoli of Trust are 
first an original trust, and secondly, a dislioncst misapplication of tiic 
trust property. 

A trust has been defmctl by Lord Coke, as “ a eonfideiu'e reposed 
in some other.'’ (Cited Lewin. Trusts, 15) therefore where there is 
no original eonfideiico there is no trust, and a misappropriation, if 
punishable at all, w ill be so under s. 40^ 

“ It is a confidence r('po}<ed in some othr ; not in some other than the 
author of the trust, for a person may convei*t himself into a trastee, but 
in sume other than the cent at que or object of the tnist ; for a man 

cannot l>e said to hold upon trubt for himself.” ( Lewin, Ibid.) 

In general there can be no doubt either as to the existence of the 
trust or the criminal character of the act by Avhich that trust is violat- 
ed. W here a clerk intercepts the money he has received on its way 
to his master, where a banker sells the securities he has taken into 
deposit from his customer, wdiere a guardian applies to his own use the 

2V 
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rents he has collected for his ward, the Oiily difficnlty is to prove the 
fact. Sometimes, however, trusts are created silently, by mere im- 
plication of law, and without even the knowledge of th) trustee, so 
that it may be quite a discovery to him when lie first Icarus that he 
is a trustee. Sometimes too tlie trust is voluntarily created by the 
trustee, and he may fairly think that it is not binding on him any longer 
than he cliooses to submit to it. In citiier of theoc cases an undoubted 
breach of trust may aris^, though it would be very unfair to treat the 
matter as a criminal ofteiice. 

In some cases a trust is raised by implication of law in consequence 
of facts arising after date of the original transaction. For ii^tauce, 
the endorsee of a bill of cvehange is entitled to sue all the parties to, 
the bill on his own account, and without any trust for any other person, 
lint if he were paid the amount of the biil b)' the drawer, this would 
not bar him iu Ids action against the acceptor, tliougli an\ sum which 
he might fftceive from the acceptor would be licld by him as trustee 
for tile drawer who had made tiie payment. (.Joiie^, v. Broadhiiist U 
C. li. 17 t, 185.) Again a trust is sometimes implied from a con- 
structive knowledge of facts, of which the trustee is in reality v holly 
ignorant. J^or instanec, if an estate is bound by a mortgagi*, a charge 
for the licnetil of children, a litm for the jiurclui'sc money, or the like, 
and is transferred without any consideration, tiien the alienee will he 
bouml by the trust, “ whether he had notice of it or not ; for though 
lie had no actual notice, yet the Court will imply it ag.aiii^t 1dm where 
he paid no consideration.” (Lewin. dVusts, 72 1.) And allhougli a 
purchaser for valuable consideration will only be bound where he has 
had notice of the trust, still Ihpdty assumes that he has had notice, 
if lie has been made acquainleil with something which ought to have led 
him to search for an iust rument, in which the trust w as mentioned { Ibid 
224.) Lastly, even with full knowledge of all the facts, it is often a very 
difficult question to decide, wliether there is a trust or an absolute gift. 
For instance, wiierc property i*- given to a person by words which would 
convey an absolute interest, but phrases are adiled ex[)ressive of a wish, 
liopc, or entreaty that the property mav bo ajDpUeAl in a ]jarticular way, 
it is frequently a mtv nice matter to decide wlicther such ])ll^a^cs 
create a binding trust, or may be disregarded aliog(;lher. (Lcwiii. 
Timsts, 1G7.) 

I conceive that no universal rule can be laid dowm, as to whether 
the breach of an implied trust is criminally indictable. Erery case 
will ill my opinion resolve itself into a question of fact ; did the party 
know that he was in fact holding the property under a trust, and did 
he wilfully violate that trust, intending thereby to defraud. 

The second point wdiich I suggested above, related to cases where 
a person ha<l by his own act made himself a trustee for some one else. 
44 here this was done for a valuable consideration, as for instance, w here 
an insolvent debtor undertook to continue his trade for the beneht of 
his creditors, and to render them an account of his protits, any wilful 
violation of the trust would be as clearly criminal, as if they had put 
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him into tlieir own business as agent. Put it might be different 
where tUa tru-^t was a vohintarv one. Equity will not compel any one 
to make hiiuseif a tni«5tee for another williout oousiderutiou for so do- 
ing, but where lie has fully completed the creation of the trust, tiien it 
treats the property as actually changed. A:? Lord h]ldoii said in such 
a case, 

“ It IS clear that tins Ooiirfc will not assLt <a volunteer ; yot if the act m 
rf)i)\}th'tt‘d, thou; 4 li voluntii y, the Court will act u])ou it. it lias been de- 
cided, that, vjnht a>f offn^r'tuuit to transfer Stock this Court will not mter- 
pos<‘ ; hilt if the parfij has declared hinisolf to ]>c the trustee of the Stock, 
it becomes the property of tlie ce.>tiii <iue trust without more, au<l the t•om•t 
will act iqion it.” (cited Lew in. Trusts. S3.) 

On the other hand iu another case Sir J. Wigrain laid down tlio law 
with greater eaulion, sauug ; 

In the cas(^ of a formal declaration by the legal or even beucrtdal 
owner of jiropcrty, doclaniig himself in terms the tnutcc of tliat lUMperty 
for a volunteer, tlio Court might not l>e hoiunl to loolc beyond tlio more de- 
clar.iuon. It tlie owner of property having the legal intere4 in himself, 
were toe'cecubeau lustrnmeiit by which he declared himself a trustee for 
another, and hail dinrlnsul that imfrumeuf to the cestui (jue tru^t, and 
after A.irds arktl uinn, th.it might pcrlujw ]>e Hulhcicut.” (cited Ibid. 8L) 

1 conceive that the principle laid down by Sir J. Wigrain is tlic only 
one tliat could be safely acted upon iu criminal cases. Suppose a 
merchant iiiteiidiug to provide for his infant child were to dinM-t his 
banker to open an account in the name of tin; cliild, and to transfer a 
portion of ins funds into that account. This would according to de- 
ci(h*d cases amount to an executed tnut, Put I conceive that no iu- 
dictiucnt could Ua maintained against him, if he got tiiat ac(!ount can- 
celled ill a few days after, iu ordi*r to ajiply the money to Ids own use 
upon some sudden pressure. (Jf course it in iglit bo very different, wh(‘re 
tlie trust had bc('U commiiiiicated to the party intended to bo btme- 
fiied, so as to l(‘ad iiim to act upon the belief tluit the property was 
Ills own. lleiv again it would bo impossible to lay down any general 
rule. Perhaps the nearest approach to such a rul(‘ would b * to sav, 
that where a party violates a trust to wliich he has voluntarily sub- 
jt'cted luuisclf, th(; circuiustauccs must be such as to disclose a moral 
as well as a legal fraud. 

The general evidence of an embezzlement consist.? in proof of the re- 
ceipt of money, which is not accounted for, or whose rec'cipt is domed. 
Luder the former Act 13 of lS5i), s. 11 proof of a gross defici- 
ciicv in the accounts of any trustee or public servant was held to be 
evidence of the offence charged, until explained. Ihit of course no 
crimi3 would have been committed where the trustee took the moue\ , 
land Jide believing that he was entitled to it, or intending really "to 
advance the interests of the party entitled, and supposing that his act 
would be ratified when known. 

407. Whoever, being entrusted with property as 
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Criminal broacii » Carrier, wharfinger, or warehouse- 
<>f trust i>y carrier, keeper, commits criminal breach of 
trust in respect of such property, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

408. Whoever, being a clerk or servant, or em- 
Criminai breach plO-Yed » clerk or Servant, and be- 
of trust by a clerk ing ill any maimer entrusted in such 
or servant. Capacity witli property, or with any 

dominion over property, commits criminal breach of 
trust in respect of that property, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 


Criminal breach 
of trust by nublie 
hcrvaut,or bylJank- 
er, iiierchaiit, or 
agent. 


400. Wlioever, being in any manner entrusted 
with property, or ivitli any dominion 
over jiropcrty, in bis capacity of a pub- 
lic servant or in the W’ay of bis busi- 
ness as a banker, morebant, factor, 
broker, attorney, or agent, commits 
criminal breach of trust in respect of that property, 
shall bo punished with transportation for life, or with 
imprisomnent of either dcscri])tiou for a term which 
may extend to ten years, and shall also be liable to 
fine. 


OF THE RECEIVING OF STOLEN PRO PERT V. 

410. Property the possession Avliereof has been 

,,, , transferred by theft, or by extortion, 

orby robboiy, and property which La^ 
been criminally misajipropriated, or in respect of 
which tlie ofience of criminal breach of trust has been 
committed, is designated as “ stolen property.” But 
if such property subsequently comes into the posses- 
sion of a person legally entitled to the possession 
thereof, it then ce||es to be stolen property. 

411. Whoever dishonestly receives or retains any 





EECEIVIKG STOLEN PUOPERTV. 


229 


l)i.honeMiy re- propci’t-v, knowiiig or Having 

ceiving stolen pro- reasou to believe tlie Haiiie to bo stolen 
property, shall be punished with ini- 
prisonnient of either description for a term which 
may extend to three years, or with fine, or with 
botli. 

Ill indidinonts under this section, the first reijidsite will he to show 
that tlie property was stolen,'’ within the terms of s. 410. This 
must be proved l)Y exactly the same e\idenco as would he reijuisite 
if the principal oflender were on his trial. Nor can the conviction of 
such principal be used api:ain^t the ree(*i\er as cNuleuceof the crime 
Inning been committed, for he w^as no party to it, and had no powm* 
to cross-examine the witnesses, (1. Kuss. 41^) and it would still be 
p-rfectK competent to liiiu to prove the iinioeenee of the eouvieted thiel‘. 
(Fust. 3 <).")) And so 

“ Where two persons were imlieteMt together, one for stealing and the 
other for receiving, and the princi|».il pleaded gndty, Wood B. refused to 
allow the plea of guilty to establish the fact of tlic stealing by the principal 
as against the receiver.” (i Kuss. 4ib) 

Not only must it be shown that the property was originally stolen 
property,” but also that it continued in tluit state at tlie time of the 
receipt. In one ease, goo<ls had been stolen, ari<) when the tliu'f was 
deteetisl they were taken from him, and then ri'stored by tin; oivncr’s 
consent, that he might sell them to a ])(‘rson wlio had been in the 
habit of l)n\ing his booty. When the latter was indicted as a reeeiwr, 
it was held that he could not be convicted, inasmindi ns at the time of 
the receipt the goods were not goods. (Arch. 307, and see 

Mad. F. 238 of 1851.) 

So also, the goods received must be the identical goods which were 
stolen, and not something for which tliey had been sold or exchanged. 
Where A stoic six notes for £100, ami changed them into notes for 
£20, some of wliidi he gave to lb it was ruled that U could not be 
convicted of receu i ng, a.s he had not received the notes vvhieli were 
stolen. (Arch. 3G7.J 

Again there must be a receipt of tlie goods. This is in general 
sufficiently prov^cd by sliovving that they are in tlie possession of the 
accused. But this cannot be laid down as a universal rule. It would 
always be open to him to show that he was not aware; of their being 
there, or that the place of their deposit W'as one to wlneh others had 
as free access as himself. (See. Ante p. 34.) And thougli there he 
proof of a crimiiud intent to receive, and a knowledge that the goods 
were stolen, if the exclumve possession still remain in the thief, a con- 
viction for receiving cannot he sustained. (Arch 3G6 } For instance, 
if a jeweller were apprehended in the act of bargaining with a thief for 
a stolen watch, the offence would not be complete till the purchase was 
concluded. But w’here thol'prisoiier has received the property knowing 
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it to 1)0 stolen, wlieiliev for the purpose of nssistinsf the thief, or for the 
purpose of concealment, it is ecpially a crime, although he gains no 
profit or achantage by the receipt. (2 lliiss. 247 ) 

To tlie same effect is the following ruling of the Court of N. A . 

“ A conviction of receipt of stolen property can only bo sustained whei'e 
therein proof of the personal possession of such projjerty by a prisoner, as 
l>y having the property lu his own hands under his ]>ei’sf)ual cliari«c, or with- * 
in his house, with lus consent, an«l with a know ledge on his part of its 
having 1:)een obtained by theft or robbery. When ]>roof of personal posses- 
sion in some of these modes is wanting, there may lie ground for a coiivio- 
tiun of being accessary after the fact to a theft or rolibery, but not for that 
of the receipt or possessiou of plundered projierty,” (3 M. llig. 113, § 62) 

Lastly, and cliicfiy, a guilty knowledge must be shown. ^Nlere recent 
]iossessi()u of the stolen property is not alone sufllcient, as such ])os- 
session (where it pioves any thing) is evidence of stealing and not of 
rt'ceivlng. (2 lluss 217, Sec Ante p. 213.) This knowledge maybe 
])ro\cd by tlu', evidence of the principal fidoii, produced as a witness for 
the crown, (his confession would not be any evidence, Areh. 202,) or 
eirciimstantially, as by showing that the defendant bought them very 
much under their vnhie, or denied being in possession of them, or the 
like. also instances of reemving other goods, stolen from the same 
person, by the same thief are admissible, as it is very unlikely 
that a snceessioii of sneli transactions could be carried on av itliout 
sus})icioii being raist^d. (Areh. 367.) But thU latter sort of proof 
is not to he e\l ended. Accordingly Avhere evideiu-e vv'as ollcn'd 
that the prisontr had received different articles, stolen from dif- 
fi'rent owners, at different times, by diiferent thieves, it was deidded 
that it Avas not adniissiblc. The pivsiiniption would he too Aveak to 
be of any value ; probably evidenci* of the same sort might be ad- 
duced against every tradesman who pureliases second hand goods. 
(Arch. isS.) 

“ E\’'ery jici’sou who receiA'cs any chattel, money, valuable security, or 
other property w^hatsoever, knowing the same to have beou fclojiiou>ly or 
unlaAvfully stolen, taken, obtained or converted, AvUether charged as an ac- 
cessory at ter the fact to the felony, or with a substantive iVlouy, or with a 
luiftdciiieanor only, may be dealt with, indicted, and [>anislied in any place 
in whicli he shall hawi, or shall lia\m had, any such projierty in Ins ]K>,-,,\es- 
sion, or in yilace, 111 which the party guilty of the principal felony or 
inisdenn'auor may by laAV be tried, or m the jdace where he actually received 
such property.” (Act XVI of 1851.) 

Stolen property, recovered and produced before the Magistrates, Crimi- 
nal or Sessions Judges, may be restored to the lawful owners. (Reg. VII. 
of 1S1)2, § 39, cl. 3.) The enactim^t for the Supreme (’oiirts contains 
a limitation to the elfect, that if it shall appear before any aAvard 
or order made, that any valuable security sludl have been bond, fide 
paid or discharged by some person or corporate liable to the 

payment thereof, or being a negotiable instrument shall have been 
bond fide taken or received by transfer or delivery, by some person or 
body coi*porate, for a just and valuable consideration, without any 
notice or without any reasonable cause to suspect that the same had by 
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any felony or misdemeanor been stolen, taken, obtained or converted as 
aforesaid, in such case the court shall not award or order the restitution 
of such security. (9 Geo. IV. c. 74, § 110.) Tliis statute is of course 
not binding upon Mofussii Courts, but its pnnisious are so obviously 
equitable, that they would probably take it as their guide, <‘spe<*ial}y 
since Keg. A 11 of IS02, only provides tliat jiroperty btf restored, 
not that it sltafl b(\ as di|p^’t(‘d by the English Act. 

The above enact incuts rt‘fiT to property «;{olen under the narrower 
acce])tation of the \tonl which formerly prevailed, viz. ]iroperty whieli 
had been the subject of hireeny. 31ui the same jirineiple vuuld I luue 
no doubt be exteiul(‘d to any ])ropcrl\ of tilich its owner was depn\ed 
by an act which made it “ stolen property.* 

Uiider*the law both of England and Scotland, 

“A 'Wife cannot l)e indicted for recta ving or concealing the stolen goods 
brought in by her husband, unless she make a trade of tlu' erimo. and has 
taken a ]iart in disproving of the .stolen goods.” (Alison Crim. Iblh. Keg. v. 
Wardroper 20 L. J. M. C. liG.) 

There is nothing in this Code to protect the wife under such eircuin- 
fetances, (sec ante p. 32) but. 1 concehc it w'oiild requh\M cry strong 
evidence of actual partieijiation in the rriinc to render a eouvictjon 
against the w ife satisfactory, since her subonliiiate position in the house 
makes the men^ jireseiice of the goods no evidence w']iatcv(n’ against her. 

412 . Whoever dishonestly receives or I’ctains 

any stolen ]n'operty, the jtossessiuTi 
ccinng '"’hereof lio knows or has roasun to 
stolen in the com- bclievo to have been transferred by 
imshiou of a iiacoi- Commission of dacoity, or disho- 

* ncstly receives from a person wliom 
lie knows or lias rea.son to believe to belong, or to 
have belonged to a gang of daooits, pro])erty whicli 
he knows or has reason to believe to have been 
stolen, shall be punished with transportation for life, 
or with rigorous imprisonment for a term which fiiay 
extend to ten years, and shall also be liable to tine. 

413 . Whoever habitually receives or deals in 

Haintuaiiy deal- propertv wliicli he kiiows or has reason 

ing ill stolen pro- to bolievG to be stoleii property, shall 
be punished witli transjiortation for 
life, or with imprisonment of either description for a 
terra which may extend to ten years, and .shall also 
be liable to fine. 
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It is difficult to say what sort of evidence will be admissible, and 
sufficient, to procure a conviction under this Section. At the very 
least two acts of receiving or dealing in stolen property must be proved 
or presumed. And these acts must be at some little distance of time, 
otherwise they could not be taken as establishing an habit. Where u 
man had been several tinus actually convicted, this would of course be 
sufficient, and the ])revious comictions w(||^ld be the best evidenev' 
against him, since liaving been himself a parly, he could not dispute 
them. Previous convictions neeil not be proved by jirodiiction of the 
record. It is siiflicient if thcTact be certified by the elcrk of the Court, 
or other officer having thfi,cU'stody of the records of the C'oiirt where 
the conviction took plac^lpir his Deputy. (Act XV of 1852, s. 9.) 
Where there have been ud convictions, tbe acts which arc relied on as 
evidencing a habit must in geiuTal be pro\ed, just as if «ach were 
the subject of a separate indictment, Somctiincs this might not be 
absolutely necessary. If it could be shown tliat a man kept a simp 
wJiich was fret[iicritcd by ])ersoiis who were, and wlio must have been 
known by him to be thieves; if the nature of the goods whieh he 
]mrchased, the price which h(*. paid, the precautions with whicli ihe 
goods were bought kept or disjxised of ; the eontrlvanecs employed in 
the premises for eoncealrnent, for rapid e\u, and for preventing en- 
tranee, and otlier similar circumstances gave strong (wudenec of tlie 
general nature of the trade pursued, even a single inslancc ol reeeiving 
brought home for the first time might be sullieient to wuirrant a eon- 
vietion. Put it would always be necessary to wateli such e\idenee 
very narrowdy. 

'414. Whoever voluntarily as.sists in concealino- or 

Assisting in con- disjiosing of or niakiug atvay with 
ccaimeut of stoieu property wliicli lie knows or lias lea- 
property. believe to be stolen pro])erty, 

shall be puiiislied with iniprisonuieiit of either des- 
cription for a term which may extend to three ycars^ 
or with fine, or with both. 

1 imagine that this section is intended to apply to cases where there 
has not been such a possession as would support an indictment against 
the ])arty, as a ri'ccivcr, under s. 411. Where there luu^ been such a 
possession the ofience of receiving will be eoiuplote, 

“ Ev'cn though the goods be retained for the shortest tune, or though the 
object be notpennaueut jwssessioii, but temporary coiicealineiit.” ( Aiison 
Crim. L. 333.) 


OF CHEATING, 

415. Whoever, by deceiving any person, fraudu- 
,, ^ lentlyordishonestlyinduceslhe person 

SO deceived to deliver any property to 
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any person, or to consent that any person shall retain 
any property, or intentionally induces the person so 
deceived to do or omit to do any thing which he 
would not do or omit if he were not so deceived, and 
wliicli act or omission causes or is likely to cause da- 
mage or harm to that person in body, mind, reputa- 
tion, or pro})erty, is said to “ cheat.” 

A disimnest concealment of facts is 
a deception within the meaning of this Section. 

lUuAtrutfnUS. 

{<i) A, by fcilst'ly ])rcteihliiig to be in the Civil Servkt‘, intentionally 
deceives Z, and thus dishonestly mduces Z to let Imu have on credit 
goods for which lie does not mean to pay. A cheats 

\l>] A, l>y putting a eountorleit mark on an article intentionally de- 
ceives Z into a belief tliatthis article was made by a certain ceUdirated 
manufaetuiev, ami thus tlishonesily induces Z to buy and pay for the 
article. A cheats. 

u') A, l^y exhibiting to Z a false saniplo <»f an article, intentioiially 
deceives Z into behoving that tlio article onrresfionds with the Htiinple, 
ami thereby (hslionestly induces Z to buy an<l pay for the aiticle. 
A cheats. 

py) A, by tendering in piiMiiont for an luiiele, a bill on a lioiise with 
winch A keeps no money, an<l by whith A cxpi'cts that the hiH will be 
dishonored, intent loiialiy <leeei\es Z, ami tlieivby dishonestly indueos 
Z to deliver the article, intending not to pay ha* it A eheats. 

((') A, hy pledging as (hatmuuLs articles vvlneh he knows are not dia- 
monds, intentionally deceives Z, and thorohy dislionestly induces Z to 
lend moiiey. A cheats. 

( f) A intentionally deceives Z into a belief that A means to I’epay 
any money that Z may lend to him, and thereby ibshonestly indu- 
ces Z to lend him money, A not intending to n‘pay it. A cheats 

(g) A intentionally deceives Z into a belief that A means to deliver 
b) Z a certain quantity of iraligo plant which ho does not intend todeli- 
ver, and thereby dishonestly induces Z to advance money uiKai the faith 
of such, delivery. A cheats; but if A, at the time of (ditaining tho 
money, intends to deliver the indigo plant, and aftenvanls breaks his 
contract and does not deliver it, he does not cheat, but is liable only 
to a civil action for bi’cach of contract. 

[h) A intentionally deceives Z into a belief tint A has performed A’s 
part of a contract made witli Z, wliicli he has not pertbrincd, and there- 
in' dishonestly indiiees Z to pay money. A cheats. 

I/) A sells and con vey.s an estate to B. A knowing that in conse- 
quence of such s.ile he has no right to the property, sells or mortgages 
the same to Z without disclosing the fact of the previous sale and con- 
veyance to B, and receives the purchase or mortgage money from Z. 

A cheats. 

416 . A person is said to “ cheat by personation,” 
if he cheats by pretending to be some 
^ I'erson- person, or bv knowingly substi- 

30 
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tuting one person for another, or representing that 
he or any other person is a person other than he or 
such other person really is. 

Explaiiation. The offence is committed whether 
the individual personated is a real or imaginary 
person. 

JUustratious. 

(a) A cheats bv preteiKliug to be a certain rich banker of the same 
name. A cheats 1\v personation, 

(h) A cheats by pretending to be B, a person who is deceased. A 
cheats by perisonation. 


417 . 


Punislimeiit 

cheating. 


Whoever cheats shall he punished Avitli im- 
prisonment of either description for a 
term which may extend to one year, 
or with fine, or with both. 


for 


It may be laid down as a general rule, that wherever a person fiMii- 
dulently represents as an vxiUing fact, that wdiieh is not an existing 
jiiet, and so gets money, &e., that eonstitiitcs tin' oiteiuie of cluMlmg. 
(Arch. 8MS.) Where Ihc foreman of a manufactory, w lio was lu the 
iiabit of receiving from his master money to pay the ivorkinen, obtain- 
ed from him, by means of fal^c ivntteri accounts of the ivages earned 
])y tlie men, more than tlie men had earned, or he hatl paid them, the 
Judi;es held it to be within tlic Act. They said that all cases where the 
false pretence creates the credit are within the Statute ; and here the 
defendant woiiUl not have'ohtaim'd the excess above what was really 
due to the wmrkmen, were it not for the false aeeount he had delivered 
to Ills master. (Arch. 389.) And in a very similar case in Madras tiie 
jirisoner was convicted, wliere it appeared that he had obtained money 
fiom his enijdoyerh, ikt Railway C'ompany, by furnisliing pay abslracts 
which contained the nam(!s of a number of ti(*titious coolic^, and draw- 
ing wages on their account. (Reg. v. Longluirst 4th Sessions, 1S58.) 
So, obtaining money by fiJbe statements of the nann' and circumstan- 
ces of the defendant or any other person, in a begging letter, is a 
criminal offence. (Arch. 389.) 


Under the English law a false statement as to a future fact did not 
constitute the offence of cheating. Therefore, a pretence that the party 
tvould do an act wliic’h he did not mean to do, as for instance a pre- 
tence that he would pay for goods on delivery, w^as not indictable. 
(Arch. 392.) And so it was laid down in Scotland that, “the most 
extensive fraud committed by merely ordering goods on credit, and 
not paying for them, without any false representation, “ did not fail 
under this species of crime.” (Alison. Crim. ll 362 ) This is not 
the case under the present Code, as appear from illustrations (/) and 
{g) in both of which a false pretence as to an intention is held to con- 
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stitute the crime. This may create a great deal of diffieulty. Wlierever 
a coutraet is entered into, each party leix<U the other to believe tliat he 
intends to perform his own part, if he subsequently fails, there will 
b^Jothing to prevent uii imlietnieiit being laid under this section, and 
tlvrrmly question will be, whether at the time of making the contract 
he intended to carry it out In my opinion, the onl> safe rule to lay 
down will be, tiuit mere breaeli of contract is not even primd facie evi- 
dence of an original fraudulent intention. It will lie upon the prose- 
<’ution to establish this intention affirmatively, as for instance, in the 
case of a borrower, that he was liopelcssly insolvent when he contract- 
ed the loan ; in the ease of a contract to deliver goods, that the per- 
son never had the means to deliver them, and never took any steps to 
procure them. It must he recollected, that whe”i‘ an act is in itself 
innocent, but may become unlawful by being done with a particular 
intention, or under particular circumstances, the prcsum])tion of iuno- 
(‘eqee prevails, till tln^ facts which destroy it are proved. (See ante 
])p. 4!), DG.) 

A very common difficulty that arises on indictments for cheating 
where the faUe statement is made in the progress of a sale. Sellers 
are so apt to ascribe an extravagant value, and fictitious (pialities to 
Ijjcir own wares, that almost every })ureiuisc might form the subject 
of an indictment, if praises of an article, which turn out to be lalse, 
could be charged as a crime. On the other hand if a man gets m\ 
motuT by ])rolesHing to give im* om; article, when he n*ally giv(;s me 
another, as m the ease of the wooden nutmegs wdiieli Yankee pedlars 
are said to vend, this is as licmous a fraud as any which we have men- 
tioned. The difficult V is to draw the line. Tliis will be best done 
by a few' examph^s of both sorts of elites. 

l^hc Queen v. Sherwood, (20 L. .1. IVl. C. 81) the prisoner 
mavlH; conlrac'ted to sell the prosiicutrix a load of coals at hf. ])rr 
Cwt. delivered to her u load ofi'oals which he. knew waiiglied only 14* 
Owt , but winch he stated to her contained 18 (hvt., and he produced 
a tii'ket showing sueli to be the w'cight, which he said lie had himself 
made out w'hen the coal was weiglicd. She thereupon paid Inm tlie 
price as for 18 Cwt., w hich was 2«. Ir/, more than w'us due. Cockburn 
V. .1. said, 

That re])resetitation as to the excess of 4 Cwt. is erpii valent to his sclh 
ing 4 Owt. of coals, when there were no coals at all, as m the ca.se put 
tiiiring the argument of a man selling coals, said to be m a covered waggon, 
when in fact there "were no coals there. In my opinion the prisoner w^as 
pro})erly convicted.” (This case over-rules the contlictmg decision in Keg. 
V. Heed. Arch. ,390.) 

In the Queen v. Jloebuck a party obtained an advance of monev 
from a pawn broker on a chain, which he pretended to be silver, but 
which he knew not to be silver but of an inferior metal. He w'as con- 
victed. Lord Campbell, C. J. saiil, 

“ The chain not being silver, and not lieing the article which it was re 
presented to be, the case comes clearly upon principle within the Act of Par- 
liament respecting false pretences. It is like the case wffiere a man passes 



CHEATIKO. 


Isc 

a flash note as a real note. There is, as here, some little value in the article 
given, hut no real value.” (55 L. J. H. C. 101.) 

And a similar decision was "iveii, where tlie prisoner by falsely 
pretending to the prosecutor that he had built a house on certain 
and by depositing with the pros(*^utor the lease of the land as a sWi- 
rity, induced the prosecutor to advance him money. (Keg. v. Bur- 
gon, 25 L. J. AI. C. 105.) 

In all these cases the party cheated did not get the thing whicblie 
expected, nor even a thing of the same sort. It was dihVrciit in two other 
cases, w'hich run very close to each other. In the (Jueen \. Abbott, 
(1 Den. C. C. 273) the prisoner had induced the prosecutor to buy a 
cheese, pretending that the good tasters which he iwoduced were i)art 
of it, when in fact the cheese was of very inferior quality. Ilie eon- 
\ ictioii was decided to be good by all the Judges upon consideration, 
and was aHirmed in the two cases last cited. On the other liaud. 
■where the prisoner induced a pawn broker to arhance him money upon 
some spoons, ■which he presented as silver-plated .spoons, which had 
as much silver on them as Elkington’s A,’’ (a known class of [)late(l 
spoon) and that the foun<lations were of the best material ; the spooii'^ 
were plated \vith silver, but were, to the prisoner’s knowledge, of \ciy 
inferior quality, and not worth tin; money advanced upon them it 
w\as held that the conviction was bad. Lord (k'un])bell, G. J. said, 

“ Here the statement made hy the prisoner resolves itself into a more re- 
j)resentation of the qu.ility of the things sold. We mast also bear in mind 
that the articles sold -were of the species which they were represented to be, 
iKicause they were spoons wath silver on them, and the purchaser obtained 
those spoons, though the (piahty was not wdiat it -w as rejiresented to be. 
Kow it seems that it never could have been the intention of the Jegi‘»laturc 
to make it an indictable offence for the seller to exaggerate the qualitj’’ of 
the goods he w’as selling, any more than it -would )>e an indictable offentKi 
for the purchaser during the bargain to depreciate their <piality, and 
that they w'ere not equal to what they really were, and so to induce 
ler to part with the goods at a lower jirice.” 

And as Cockbum, C. J. remarked, 

“ Had tlic prisoner represented these spoons as Elkuigton\s maiiiifacture, 
when 111 jKunt of fact they -were not, and he knew it, it would have been an 
entirely different thing But here, by Avay of vaunting the thing he is selb 
ing, the prisoner represents the spoons as equal in ijuabty to a particular 
manufacture. That makes all the difference between this ease and the 
cases referred to.” 

Lastly we may quote the observations of Erie J. who said, 

Looking at all the cases we have been considering, those that have been 
the subject of the greatest comment seem to me to fall within the principle, 
that wliefe the suhstance of the contract i.s falsely rejiresented, and by reason 
of that the money is obtained, the indictment is good. Where the ring was 
f?ohi, as ia the Queen v. Ball, and the chain, as in the Queen v. Roebuck, it 
was to be a silver ring and a silver chain. Silv^er was of the substance of the 
contract. In the Queen v. Abbott the substance of that contract was not 
cheese of any (piality, but a cheese of the jiarticular quality shown hy the 
taster. In the Queen v. Kenrick, the fact that brought that case within 
the definition was, that the man asserted that the horses had hoea the property 
of a lady, deceased, were now the projierty of her sister, and had never 
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belonged to a horse dealer, and were <j^\uot to <lrive, Tho purchaser wanted 
the horses for a Udy ot his family, aud the easonoe of that contract was, 
that they were horses which had been the property of a Udy who had driven 
them, it was a false assertion of an existing fact. 'Chis appears to me not 
to be a right conviction, hocauso it w not an attirmiug of a detiiiito triable 
fact tv) say that the goods are ctpial to Klkington's A, but the affirmation is 
ei what is mere matter of opinion, and falU wnthin the category of untrue 
praise of the article intended to be bought.” (heg. v. llryau, 20 L. J. M. 
C. S4,) 

It is not necessary that the proteneo should be in words ; the eon- 
duet and acts of the jnirty will be sufficient without any verbal repre- 
sentation. Thus, if a party obtain goods from another, upon giving 
him in payment lus cheipio upon a banker, with u lioiu in faet lie lias 
no account, this is u false preUmei* within tiic meaning of tlie act. And 
similarly where n man assumed the name of another, to wlioin money 
was required to be paid by genuine instrument. 8o, where a person 
at Oxford, who was not a member of the university, wmit, for the piir- 
]ibse of fraudulently obtaining credit, wearing a commouer’s gown and 
rap, and obtamed goods, this was held a sufficient false pretence, though 
notlimg passed in words. (Arch IJlll, 

Again, the inone\ must have been obtaiiual by means of the false 
pretence. And therefore, as laid down above by Mrle J , the state- 
ment must be as to something w liieh is of the siibsiaiiee of the eoii- 
trael ; for if it were a men*, imimjiortaiit and irrel(‘\ ant assertion, it 
eouhl not lie assumed that it liad been an ojieiMtiiig iiidueiMiKUit. 8o 
uKo the statement must have been believed, otli(*nvjsi‘ it eh^arly could 
not hii\e had any weight with the party to wdioiu it was addnssed In 
a recent e.asc it appeared that the prisoner liad knowingly oviu'-stated 
tli(‘ amount of work lie had done, with a view to get more than his 
jiropcr amount of wages. The prof^eeutor paid him the money, know- 
ing his statement to be untrue. On npjieal Goekburn, G. J. said, 

The couviction cannot be supported. Here the ]>ro^ecntor knew that 
the pretence was false. The question in this case is, wliat is the motive 
oj>erating on the mind of tho ])rosecut<»r to induce him tf) make this ]>ay- 
meat? If it is a Ijolief lu the jinsonor’H false statoineiit, the offence of ob- 
taining money under false jirotcnccs is made out ; but it is not so, if, as m 
this case, the motive he a mere desire tf entrap the prisoner without such 
holiek” (Ueg, v. Mills 20, L. J. M. C. 70.) 

Lastly, the false pretence must be used with a view to defraud. This 
will in general lie assumed from the faet that a fraud was rffieeted. On 
the other hand, a case might be imagined wlieri; it could be sliowii 
that the party merely intended a practical joke, oi had some collateral 
object in view, but no intention of clmating any one. In one case tluj 
following curious state of facts appe.arcd, Tiie pro>ecutor owed the 
prisoner's master a sum of niomw, of which the latter could not obtain 
payment, and the prisoner, in order to secure to his master the means 
of pacing himself, had gone to the prosecutor’s wife in his absence, and 
told her that Ids master had bought of her husband two sacks of malt, 
and had sent him to fetch them away, upon \|liieli slie delivered them 
up Coleridge J, told the Jury, 

** Although facie every one must be taken to have intended the 
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natural consequence of his own act, yet if, in this case, you arc satisfied 
that the prisoner did not intend to defraud the prosecutor, but only to 
put it in his master’s power to coinj>el him to pay a just debt, it will be 
your duty to find him not guilty. It is not sufficient that the prisoner 
knowingly stated that which was false, and thereby obtained the malt. 
You must be satisfied that the prisoner at the time intended to defraud the 
prosecutor.” (2 Uiiss. 312.) 

This dictum was a good deal relied on in a recent case at M.ulras, 
the Queen v. Loughurst, alluded to before, (p. 23d.) There the pri- 
soner had confessed the fact that he had introiluced an overcharge for 
coolies, and obtained money thereby. Ho attempted howevei to set 
up as a defence, that he had paid certain money out ot his own pocket 
on a contract for goods supplied to the JIailway Comjiany— that 
through a mistake in his accounts he had omitted to charge it at the 
proper time, and that afterwards, being afraid of incurring blame for 
this irregularity, he had adopted this indirect way of reimbursing him- 
self. llciice no fraud was jiraetised upon his employers, the only re- 
sult of the fal-^e prctmicc being, that they had paid money for one thing 
which was really due for another, l^ittlestou J, refuseil to receive the 
evidence, on the ground that it could form no defence. On the above 
case being cited, he distinguished it on two grounds. First, that in 
the f'use quoted, the debt wnis admitted to be a just one, wliercas here 
it had never been even brought to the knowledge of tiie Itailway Cloin- 
])any. Secondly, that in the former case it did not appear that the 
prisoner ever iritendt'd to deprive the owner ])ermaneutly of his malt, 
but merely to detain it temporarily, as a means of putting the screw 
,iipon liim, to make him pay. (lieg. v. iionghurst 4tii Sessions 1858.) 
fPlie latter, J conceived to be the true ground. 

In a very recent case the defendant was indicted for obtaining a 
etirriage from the prosecutor by a false pretence, lie admitted the fa(‘t, 
Imt said that the prosecutor owed him money, and that lie got tlie 
{-.arriage in order to compel payment. Biitlcston .1 . in charging the 
jiurv', said, 

“ I advise you uot to convict unless you are satisliod that the prisoner 
ohtameil the j)roperty inteiuling absolutely to apply it to his own use. If 
you think he did not obtain it with the intention of keejnng it, but of put- 
ting a screw upon the ])roseciitor to make him pay the money due by him, 
then 1 think he is not guilty of the offence. The prosecutor admits thrtt 
there w'a.s a debt due, and there ih evidence of an arbitration between them 
as to a money dispute. If you think it was merely a trick resorted to for 
the pur}>ose of pressure, then I recommernl you to acquit. It is ve‘ry 
dangerous to convict upon a criminal charge, wdiere the case comes merely 
to a matter of civil dispute.” (Reg. v. Sheik Ahmed. 4th Sessions, 18GU. 
Madras.) 

418. Whoever cheats with the knowledge that 
he is likely thereby to cause wrongful 
kno^Wge® ThS ^ persoii whose interest in the 

wrongful loss may traifeactioii to whicli the cheating re- 
to a person whose lates, lie was bouud, Cither by law, or 
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interest the oflfen. w a legfal coiitract, to protcct, shall be 
protect. punished with iinprisoument or either 

description for a term which may ex- 
tend to three years, or with fine, or with both. 

Thissootioii wouhl ^^.|>])ly t ) cases of cUeatuig by a ^uarduxu, trustee, soli 
,citor, or agent, by the Manager of a Hiudjo laiuily, or the Karnavon of a 
tarwaad in Malabar. 

419. Whoever clieats by personation slial] be 

runishment for witli iuiprisoumeut of either 

cheating by person- description tor ii term which ma y 
extend to three years, or with hue, 

01 ' with both. 


• 420. AVJioever clieats and thereby dislionostly 
, ^ , induces the iierson deceived to deliver 

( ’heating and dis- , 

iioiiestiy ludnciug auy property to any jierson, or to make, 
alter, or destroy the wliolc or any 
])artof a valuable security, or anything 
which is signed or sealed, and wliicli is capable of 
being converted into a valuable securitv, .shall be 


punished with imprisonment ofeitha- description for 
a term which may extend to seven years, and sliall 
also be liable to fine. 


OF FUAUDULH.XT DEEDS .\ND DISPOSITIONS OK PaOPERTV. 


Dishonest or frau- 
dulent removal or 
concealment of juo- 
jierty to prevent 
<listributioii among 
creditors. 


421. Whoever dishonestly or fraudulently re- 
moves, conceals, or delivers to any 
person, or tran.sfers or causes to be 
transferred to any person, without 
adequate consideration, any property, 
intending thereby to prevent, or know- 
ing it to be likely that he will thereby prevent, the dis- 
tribution of that property according to law among bis 
creditors or the creditors of any other person, .shall 
be punished with imprisonment of either descriptioji 
for a term which may extend to two years, or with 
fine, or with both. 


422. Whoever dishonestly or fraudulently pre- 
vents any debt or demand due to him- 
fraudulently pre- Self OT to any Other persoTi irom being 
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venting from being made available according to law for 
his creditors a debt payment 01 his debts or the debts of 
or J^and due to gucli (jtlier person, shall be punished 
With imprisonment or either descrip- 
tion for a term which may extend iq two years, or 
with fine, or with both. 


It is (iiflicult to isee tlie distinction between these sections and ss. 
20f), 200. (Sec Ante. p. 120.j The words in s. 2()() which refer to ilic 
‘‘ distribution of pro])erty according: to law among creditors,” seem to 
relate to the procfjdure in Insolvency, wdiieli is the only case in wiiicli 
proj)erty is so distributed Their eject may be to render criminal 
what is known in Hankniptcy by the term frauduleut preference, d’hc 
policy of the Ihinknijit and Insolvent laws is to irHim; to every creditor 
^ proportional share of his debtors <*atatc. Therefore 

Any conveyance to a creditor by a trader, of his \vhole jiroperty, or of 
the whole wath an exception merely nominal, in consideration of a hy^Lioiio 
and pre-cxistinsj del«t, though not frauduleut under the stitutc of Kiizabeth, 
(see auto. x>« 1-t) fraiululent under the hankrupt act, and an act of bank- 
ruptcy. And a ti'ansfcr liy a trailer of ]>art of his proiierty to a crc<btor, 
ill consideration of a bygone and pre-existing debt, though not traiululcnt 
wntliin the statute ol Kli/Jibcth, is frandulcnt, and an act of bankruptcy, if 
made voluntarily, and in contemplation of baukrui>tcy ; or if it othcrv\ise 
have the effect of defeating or delaying «.redibois.” (1 Siu. L. 0. llJ ) 


Dishonest or frau- 
dulent execution of 
deed of transfer 
cantaiiiing a false 
statement of consi- 
deration. 


423. Whoever dislionestly or fraudulently signs, 
executes, or becomes a party to any 
deed or instrument which purports to 
transfer or subject to any charge any 
propei’ty, or any interest therein, and 
which contains any false statement re- 
lating to tJae consideration for sucli transfer or charge, 
or relating to the person or persons for whose use or 
benefit it is really intended to operate, shall be pun- 
ished with imprisonment of either description for a 
term Avhich may extend to two years, or with tine, 
or with both. 


Two ingredients arc required to make np the offence in this section. 
First a fraudulent intention, and secondly a false stabnuent as to the 
consideration for the document or the person in whose favor it is to 
operate. The mere fact that au assignment has been taken in the 
name of a person not really iutercsk^d, will not be sufficient. Such 
transactions, known in lleiigal as Benamee transactions (see (b M. 1. 
A. 53) have nothing necessarily fraudulent, lint if a debtor were to 
purchase an estate in the name of another, for the purpose of shielding 
it from his creditors ; or if the manager of a Hindu family, assigning 
the family property witiiout any necessity, were to insert in the deed a 
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statement, that the assignment was made to pay the government dues* 
or to discharge an ancestral debt, this would be such a fraudulent false- 
hood as would bring his act w ithin s. 423. 

424. Whoever dishonestly or fraudulently conceals 
or removes any property of himself 
duieiit removal or or any otlier person, or dishonestly 
ooiiceaiment ofpro- or fraudulently assists in the conceal- 
ment or removal thereof, or dislionestly 
releases any demand or claim to which he is entitled, 
shall be punished with imprisonment of either descrip- 
tion for a term Avhich may extend to two years, or 
with lino, or with both. 

Such acts as tlic removal by a tenant of Ins furniture or evo])8, to 
avoid a distress for rent ; or a release of a debt by one, of several ex.c- 
eulors, paitneis, or joiiit-ereditors, to the injury of the others, and 
without their consent, would come within this section. 


Ot' lllSCniKF. 

42.5. Whoever, with intent to cause, or knowing 
thatho is likely tocause, wrongful loss or 

Mischief. j i Ai 1 r j. “ 

damage to thejmbJic or to any person, 
causes the destruction of any jirojierty, or any such 
cliangc in any property or in the situation thereof as 
destroys or diminishes its value or utility or affects it 
injuriously, commits “ mischief.” 

Explanatioio 1 . It is not essential to the offence 
of mischief that the offender should intend to cause 
loss or damage to the owner of the property injured 
or destroyed. It is sufficient if he intends to cause, 
or know's that he is likely to cause, wrongful loss or 
daiuage to any person by injuring any property, 
whether it belongs to that person or not. 

Explnnation 2. Mischief may bo committed by 
an act affecting property belonging to the person who 
commits the act, or to that person and otlicrs jointly. 

Illustrations, 

{a) A voliintarilv bums a valuable security belonging to Z, intending 
to cause wrongful loss to Z. A has committed mischief. 

(A) A iuiroduccs w'atcr iuto an ice house belonging to Z, aud thus 

31 
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causes the ice to melt, intending wrongful loss to Z. A has committed 

m'schief. ^ , . j. rr i.!. 

fr) A voluntarily throws into a nver a ring belonging to Z, with the 

intention of thereby causing wrongful loss to Z- A has committed 

mischief _ . 

(d) A, knowing that his effects are about to be taken in execution in 
order to satisfy a debt due from him to Z, destroys those effects, with 
the intention of thereby preventing Z from obtaining satisfaction of the 
debt, and of thus causing damage to Z. A has committed mischief. 

(c) A, having insured a ship, vohmtarily causes the same to be cast 
way, with the intention of causing damage to the underwriters. A has 
©ommitted mischief. 

(/) A causes a ship to be cast away, intending thereby to cause da- 
mage to Z, who has lent money on bottomry on the ship. A has com- 
mitted mischief. ^ T- • 

(a) A, having joint ]iroperty with Z in a horse, shoots the horse, in- 
teMing there! )y to cause wrongful loss to Z. A has committed mischief. 

(A) A causes cattle to enter upon a field belonging to Z, intending to 
emse and knowing that he i.s likely to cause damage to Z’s crop. A 
has committed mischief. 

426. Whoever coiiiimts mischief shall be punished 

„ . , . , with imprisonment of either descrip- 

committing mis- tion for a term which may extend to 
three months, or with fine, or wltli both. 

427. Whoever commits mischief and thereby 

causes loss or damage to the amount 
chief^^d^Theroby Rupees or upwards, shall 


chief and thereby • i i • • j /* 

causing damage to be punislicd With imprisonment ot 

amount of 50 .1 ±. 


HuxS*”"'** ^ either description for a term whicli 

’ may extend to two years, or with 

fine, or with both. 

428. Whoever commits mischief by killing, poison- 
ing, maiming, or rendering useless, 
in^ormimingany any auimal or animals of the value of 
animal of the value Rupccs or upwards, shall be 
of ten Rupees. punislieu With imprisonment of either 


of ten Rupees. punished With imprisonment of either 
description for a term which may extend to two years, 
or wdth fine, or with both. 


429. Whoever commits mischief by killing,’ 
, poisoning, maiming, or rendering use- 

MiacUief by kUl- f l 1 x 11, ° 1 

ingorjuMmingcat- l^ss, any elephant, camel, horse, mule, 

tie, to., or any am- fiuflfaio, bull, COW, or OX, whateA’er 
inal of the valuo of t j i i j i p 

60 Rupees. may be the value thereoi, or any other 
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animal of the value of fifty Rupees or upwards, shall 
be punished with imprisonment of either description 
for a term which may extend to five yearau^r with 
fine, or with both. 

430. Whoever commits mischief by doing any 

act which causes or which he knows 
likely to cause a diminution of 
tion or by wrong- the supply of Water for agricultural 
Mly diverting wa- pyj-pQggg^ oj. foQ^ f,,. drink for hu- 
man beings or for animals which are 
property, or for cleanliness, or for carrying on any 
manufacture, shall be punished witlv imprisonment 
of cither description for a term which may extend to 
five years, or with fine, or with both. 

431. Whoever commits mischief by doing any 
Mischietbyinjury ^^t wliich renders or which he knows 

to idibiic road, to be likely to render any public 
bridge, or river. ^oacl, bridge, navigable river, or navi- 
gable channel natural or artificial, impassable or less 
safe for travelling or conveying property^ shall be 
punished with imprisonment of either description for 
a term which may extend to five years, or with fine, 
or with both. 


432, Whoever commits mischief by doing any act 
which causes or which he knows to be 
likely to cause an inundation or an 
obstrnctiou to pub- obstruction to any public drainage at- 
tended withinjury or damage, shall he 
punished with imprisonment of either 
description for a term wluch may extend to five years 
or with fine, or with both. 


433. Whoever commits mischief by destroying 
Mischief by de- moving any hght-house or other 


etroying or moving 
or rendering less 
useful a light- house 
or sea-mark, or by 
exhibiting false 
liglrts. 


light used as a sea-mark, or any sea- 
mark or buoy or other tiling placed as 
a guide for navigators, or by any act 
which renders any such light-house, 
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sea-mark, buoy, or other such thing as aforesaid less 
useful as a guide for navigators, shfdl be punished 
with in^risonment of either description for a term 
which ^,y extend to seven years, or with fine, or with 
both. 

434. Whoever commits mischief by destroying 
or moving any land-mark fixed by, the 
Mischief by de- authority of a public servant, or by 
&c. a laud-mark any oct wluch renders sucli land-mark 
authority^ uscful as such, shall be punished 

with imprisonment of either descrip- 
tion for a term which may extend to one year, or 
with fine, or with both. 


435. Whoever commits mischief by fire or any 
„ explosive substance, intending to cause 
- ■“ or knowing it to be likely thk he will 

thereby cause damage to any proper- 
ty to the amount of one hundred llu- 
pees or upwards, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also bo 
liable to fine. 


or cx[)losive sub- 
stance with intent 
tn cause damage to 
amount of 100 Kii- 
ixics. 


436. Whoever commits mischief by fire or any 
explosive substance, intending to cause 
or’**i“dosivo^sna kuowing it to be likely that he will 
stance with intent thereby causo the destruction of any 
to destroy a house, wliich is Ordinarily used as a 

place of worship or as a human dwelling 
or as a place for the custody of property, shall be 
punished with imprisonment of either description for 
a term wliicii may extend to ten years, and shall also 
be liable to fine. 


437. Whoever commits mischief to any decked 
vessel or any vessel of a burden of 
te^wfsTmyt twenty toiis or Upwards, intending to 
make unsafe decked destroy or render unsafe or knowing 
rSlSbUtf it to bolikoly Uiat he will thereby 
destroy or render unsafe, that vessel. 
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shall be punished with imprisonment of either des- 
cription for a term which may extend to ten years, 
and shall also be liable to fine. 

4:58. Whoever commits or attempts to commit, 

Punishment for % ‘•iXplosive_ SubstaiH!e, 

the mischief lies- sucli misclucf as is described in the 

SoSn whefr cent preceding Section, shall bo punish- 
mittcdiiyfireorauy ed with transportation for life, or with 
expio^ivesuhefoucc. ij^^p^iyonmont of either description fi.r 

a term which may extend to ten years, and shall also 
be liable to fine. 


runislnncnt for 
intoutioually nui- 
vessel a<jf round 
or ashore with m- 
tont to couuuit 
theft, &c. 


4:59. Whoever intentionally runs any vessel 
agi’ound or ashore, intending to com- 
mit theft of any property contained 
therein or to dislnmestly misappropri 
ate any such property, or with intent 
that such theft or misappro])riation of 
property may be committed, shall be punished with 
imprisonment of either clescri 2 )tion for a term Avhich 
may extend to ten years, and sliall also be liable to 
fine. 

440. Whoever commits mischief, having made 
})rc 2 )aration for causing to any person 
death or hurt or wrongful rc;straint, 
or fear of death or of hurt or of wrong- 
ful restraint, sliall he punished with 
imprisonment of cither description for a term which 
may extend to five years, and shall also he liable to 
fine. 


Miscliief commit- 
ted aft(ir |)re])ara- 
tion made for caus- 
ing death or Imrt. 


OF ORIMINAL TRESPASS. 

441. Whoever enters into or upen property in 
„ . . . ^ the possession of another, with intent 

Cnnunal trespass. , j • ; • • i i 

to commit an offence or to intimidate, 
insult, or annoy any person in possession of sucli 
property ; or having lawfully entered into or ujion 
such property, unla-^ully remains there with intent 
thereby to intimidate, insult, or annoy any such per- 
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son, or with intent to commit an offence, is said to 
commit criminal trespass. 

This section is sin^ilarly vaj^uc. Suppose a person goes to pay a visit 
to a friend, in order to retail apiece of scandal, wliicli wouhl come 
under tlie section as to Defamation, is this Criminal Trespass ? Ac- 
cording to the definition it is, for he enters into property which is in 
the possession of another, witli intent to^^ommit an offence. Again, 
if a thief goes to the house of a Receiver, for the purpose of parting 
with his booty, and does so ; here lie is committing an offence, namely 
abetting the crime of the Receiver, but is he also committing a Crimi- 
nal Trespass ? I conceive that tlic section must be limited to cases 
where the entry is in itself part of the unlawful act, and is, either ex- 
pressly or impliedly, against the will of the owner of tlic property, 
h^or instance, snj^pose a man were to go upon the premises of anotlujr 
with intent to steal his money, to abduct his daughter, to lame Id.s 
horse, or the like, here the entry woruld be inseparably connected with 
the offence aimed at, and wotdd be against the will of the owner. 
And so, according to English law, wh(*re an entry upon property was 
prirnU fa^ legal, liy virtue of an authority given by law, but that 
authority was abused, the party became a trespasser ah initio. There- 
fore if a man were to enb'r a hotel, as he has a perfect right to do, 
and then proceeded to break the chairs, or to beat the landlord, this 
would make Ids original entry unlawful and liimself a tresjiasser. Eufc 
where the original entry has been by the permission of the owner of tlic 
property, there a subsexpiont wrongful act may become a s(‘parate of- 
fence but will not have the effect of converting the original entry 
into trespass, 

“ And the reason of this ditfcrence is, that in the case of a general 
authority or licence of law, the law judges by the subsequent act quo animo, 
or to what intent he entered. But when the party gives an authority or 
licence himself to do anything, he cannot, ftirany subsequent cause, jmnish 
that which is done by his own authority or licence.” (Six Carpenters’ case 
1 Sin, L. (J. 112.) 

Of course an authority to enter may be revoked, either expressly or 
by implication. No authority to remain can be assumed to last after 
the person who was authorised to enter for one purpose, proceeds to 
employ his opportuiiily in the commission of an otfence for which he 
has not got the ptirinission of the owner of the property. Therefore if 
a guest were to proceed to pick tlie lock of his entertainer’s desk, for 
the purpose of takiug his money, this would be an unlawful remaining 
ill the house with intent to commit an offence,” and therefore would be 
“ house-trespass.” Rut if he employed himself, in conjunction with the 
proprietor, in illicit coining, this would be indictable* as a substantive 
offence, but the mere continuance in the house could not be called “ an 
unlawful remaining” in it, since of itself it was not unlawful. 

The words “ intimidate” and insult” refer of coarse to such 
criminal acts as are provided for by ss. 503, 501 ; the word annoy” 
is not defined in the Code. The expression by its own force merely 
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conveys the idea of a certain discomposing effect upon the mind, with- 
out any relation to the legality or otherwise of tlie discomposing cause. 
Nothing can be more annoying than to be repeatedly dunned for a debt 
wliuih it is out of our power to pay. The word here must however 
refer to acts of illegal annoyance, and probably conveys no moni than 
the t\vo w'ords which precede it. 


442. Whoever commits criminal trespass, by eii- 
terintj: into or remainini^ in any buiJd- 

House-tresmss. • r i i i i 

ing, tent, or vessel used as a human 
dwelling, or any building used as a place for worship 
or as a jdace for the custody of property, is said to 
commit house-trespass.” 


• Ex})lanafio)i, The introduction of any part of the 
criminal trespassers body is entering sufficient to 
constitute Louse-trespass. 

“ AccorJiiig to hlngljslilaw, an entry is com])lete, even where no j)art of the 
body has lutrodnced, if any instrument has been put inside for a criminal 
juirpo.se ; as, for ia.stfirnce, a hook inserte<l to draw out goods or a pisfcol to 
demand money. And the jirmcijde is obviously a sound one. (Arch. 407 
Alison. Ori 111 Jj. 289.) But if a man assault a house, or ev’^eu hroah a hole 
in it, and hefoie entry the owner H mg his money to the thief, this wmuld 
not con.stitute the oiteiice of house-trespass.’’ (Arch. 408.) 


443. Whoever commits house-trespass, haviujr 
taken precautions to conceal such 
liouse-trospass from some 2 )erson wlio 
has a riglit to exclude or eject tlio 
trespasser from the buildiiif', tent, or vessel which is 
the subject of the trespass, is said to commit “ lurk- 
ing house-tres 2 )ass.” 

444. Whoever commits lurking 
trJjmB*?! house-trespass after sunset and before 

sunrise, is said to commit “ lurking 
house- trespass by night.” 

445. A person is said to commit “ house-break- 
„ , , , ing,” who commits house-trespass if 

oust, rea mg. effects lus entrance into tho house 
or any part of it in any of the six ways hereinafter 
described ; or if, being in the house or any part of 
it for the purpose of committing an offence, or having 
committed an offence therein, he quits the house or 
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atiy part of it in any of such six ways, that is to 
say 

First. If he enters or quits through a passage 
made by himself, or by any abetter of the house- 
trespass, in order to the committing of the house - 
trespass. 

S'icondhj. If he enters or quits through any 
passage not intended by any person, other than him- 
self or an abetter of the offence, for human entrance ; 
or through any passage to which he has obtained 
access by scaling or climbing over any wall or 
building. 

Thirdly. If he enters or quits through any passage 
which he or any abetter of the house-trespass lias 
opened, in order to the committing of the house- 
trespass, by any means by whicli that passage was 
not intended by the occupier of the house to be 
opened. 

Fourthly. If he enters or quits by opening any 
loch in order to the committing of the Jiouse-tresj)ass, 
or in order to the quitting of tlie house after a house- 
trespass. 

Fifthly. If he effects his entrance or depai'tufe by 
using criminal force or committing an assault or by 
threatening any person with assault. 

TliP English law went even further than this, and held that it was a 
eonstructive liroaking, where the otiendor, with eriininal intent, obtained 
admission by some urtitice or trick, for the purpose of eUeriing it. As 
for instanct'-, it a man knock at a door, and upon its being o])encd, 
rush in ; or upon pretence of taking lodgings enter the liouse, and 
then fall upon the landlord and roh liim ; or proclm^ a constable to 
gain admittance in order to search for criminals, and then bind the 
constable, and rob the house ; all these entries were held to ainoant to 
linraking, for the law will not siiflcr itself to be trifled with by such 
evasions, especially under the cloak of legal process. (Arch. 406.) 

Even if a party has got admission into a house through an open door, 
it will still be house-breaking, should he afterwards break or unlock 
any inner door, for the purpose of entering any other room. But 
th(^ mere breaking open of a box or chest would not constitute this 
oftcncc, 107) though it would be punishable under s. 461. 
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Sixthly. If he enters or quits by any passapfo 
which he knows to have been fastened against such 
entrance or departure, and to have been unfastened 
by himself or by an abettor of the house-trespass. 

Explanation. Any out-house or building occupied 
with a house and between which and such house 
there is an immediate internal communication, is 
part of the house udthinthe meaning of this Section. 

lllvstmtioiu. 

>n) A commits houRe-tresY>ass by making a bole tbrongh tbo wal! 

Z’s house, and putting his hand through the aperture, 'i'his is 
house breaking 

y>) A commits liouse-trespass by creeping into a ship at a port-liolo 
between decks. This is house-lireakiiig 

(r) A coiamits liouso-trespass by entering Z’s house through a win- 
dow This IS house-break] iig 

(fl) A commits bousc-trespass by entering Z’s house through tlie 
door, having opened a door which w^as fiistencd. lliis is house-hivaking. 

vVi) A commits house-trespass by entering Z’s iiouse through iha 
dmor, having lifted a latch by putting a wiretlirough a liole in the door. 
This is house-breaking. 

(/) A hrids the key of Z’s house door, wdneli Z liad lost, and com- 
mits house-trespass by entering Z’s house, having oiiened tlic dooi* 
with that key. This is house-breaking. 

(</) Z is standing in his door-way. A forces a jaissage hy knocking 
Z <i()wn, and commits house-trespass by entering the house. This is 
house-breaking. 

(/(} Z, the door-keeper of Y, is standing in Y s door-way, A commits 
house-trespass hy entering tfie house, having deterred Z from ojuiosing 
liini by threatening to heat him. This is house-breaking. 

4 4 G. 'Whoever commits house-breakinif 
1 , sunset and before sunrise, is said 

“ ' to commit, “house-breaking by night.” 

447. Whoever commits criminal trespass shall 

be punished Avith imprisonment oi' 
crmunat'Se"i!asf^ either description for a term which 
may extend to three months, or witli 
line which may extend to five hundred Rupee.s, or 
with both. 

448. Whoever commits house-trespass shall be 

punished with imprisonment of either 

Punishment for (jggcription for & term which may ex- 
tend to one year, or witu line wnien 
may extend to one thousand Rupees, or with both. 
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449. Whoever commits house-trespass in order 

to the committing of any offence 
oSerto^nom- punishable with death, shall be punish - 
mUsion of an of- ed with transportation for life, or with 
rigorous imprisonment for a term not 
exceeding ten years, and shall also be 
liable to tine. 

450. Whoever commits house-trespass in order to 
House-trespass iu coinmitting of any offence punish- 

order to the com- able with transportation for life, shall 
fence punishable punislied With imprisonment ot 
either description for a term not ex- 

* *■ ceeding ten years, and shall also be 

liable to fine. 

451. Whoever commits house-trespass in order to 

the committing of any offence jiunish- 
onie" imprisonment, shall be pun- 
““ss’on of an of- ished with imprisonment of either 
wSinpr^ni^nt! description for a term which may ex- 
tend to two years, and shall also be 
liable to fine ; and if the offence intended to be com- 
mitted is theft, the term of the imprisonment may be 
extended to seven years. 

452. Whoever commits house -trespass, having 

H0U80-tr™af- preparation for causing hurt to 

tor preparation any person. Or for assaulting any per- 
h,^rtVauy^rt“n. Wrongfully restraining any 

person, or for putting any person in 
fear of hurt or of as.sault or of wrongful restraint, 
sMi be punished with imprisonment of either des- 
cription for a term wliich may extend to seven years, 
and shall also be liable to fine. 

453. Whoever commits lurking house-trespass 

B. • u X ^ or house-breaking shall be punished 

lurking houBo-tres- With imprisonment of either desenp- 
orhoiwe-break- fop ^ term which may extend to 

two years, and shallalsobe liable tofine. 
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4;') 4. Whoever commits lurking house-trespass 
Lirkin<r houoe house-brealcing in order to thecom- 
trespass”or mitting of any offence punishable with 

breaking in order iinprisenment, sliall bo puiiished Avith 

to the commission . ^ i /» • 1 1 * n 

ofanoffeacepimisii- imprjsoimieiit oi either doscriptioii for 
menr^^^ ^ tcriu whicli may extend to three 

years, and shall also be liable to lino ; 
and if the offence intended to be committed is theft, 
the term of the imprisonment may be extended to 
ten years. 


45o. Whoever commits lurking house-trespass or 
T.nrki.ig hon»e- ly>use-breaking haAing made prepara- 
trespass or house- tioii for causing Iluvt to ally pcrsuii, or 
macL* w assaulting any person, oV for Avrung- 
causilighurt toany fully restraining any jiersuii, or for 
putting any person in fear of hurt or 
of assault or of wrongful restraint, sli«nll be punished 
with iinjirisoninent of eitlior desci’iption for a term 
wdiich may extend to ten years, and shall al^so be 
liable to fine. 


456. Whoever commits lurking lioiise-trospass by 
night orJioiise-breakingby niglit, sliall 
lurkm/:; honse-tres- bO puilislied With llllJiriSOnmeilt OT 
])M,orhause^-brcak- either description for a term AA'liicli 
> "‘8*- extend to three years, and shall 

also be liable to fine. 


45 7 . WhoeA^er commits lurking house-tres{)ass by 

i urkiijf' house lio'^sc-brealdiig by night, in 

trcspLs”or house- Order to the committing of any offence 
breaking by night, punishable Avith imprisonment, shall 

in order to the com- f - -i i *11 * » j. /* 

mission of anoffeiice bo pumsliod With imprisonment 01 

either description for a tenn w'hich 
may extend to fiv'e years, and shall 
also be liable to fine ; and if the offence intended to 
be committed is theft, the term of the imprisonment 
may be extended to fourteen years. 

458. Whoever commits lurking house-trespass by 
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Grievous hurt 
caused whilst coni- 
inittiag hirkinj; 
)iouse-tres]>asH or 
house-breakiug. 


Larking hmise- Or house-breaking by night, 

tre^i'ass or honso- having made preparation for causing 
«fter'“|re^rattoa liurt to any person, or for assaulting 
made for oaivsing any person, or for ■wrongfully restrain- 

hurt to any person. • ^ p ji* 

mg any person, or tor putting any 
person in fear of hurt or of assault or of wrongful 
restraint, shall be punished with imprisonment of 
either description for a term which may extend to 
fourteen years, and shall also be liable to fine. 

459. Whoever, whilst committing lurking house- 
trespass or house-breaking causes grie- 
vous hurt to any person, or attempts 
to cause death or grievous hurt to 
any person, shall be punished witii 
transportation for life, or imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 

460. If, at tlie time of the committing of lurking 

house-tre.spass by night or liouse- 
n;).cCTnS'housi^ breaking by night, any person guilty 
i.roakiug, &c., to of sucli offencu shall voluntarify cause 
(loath, or crnevoiw or attempt to causo death or grievous 
hart caasetV i)y one to any persoii, cvery person ioint- 
ly concerned m committing such lurk- 
ing house-trespass by night or house-breaking by 
night, shall bo punished with transportation for life, 
or with imprisonment of either description fora term 
which may extend to ten years, and shall also be li- 
able to fine. 

461. Whoever dishonestly or with intent to com- 

mit mischief, breaks open or unfastens 
h?gienScCcd any closed receptacle which contains 
reueptacio contain- or which he believes to contain pro- 
coitoinproperty.*" shall be punished with impri- 

sonment of either description for a* 
term which may extend to two years, or with fine, 
or with both. 

462. Whoever, being entrusted with any closed 
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receptacle whicli contains or wliicli he 
believes to contain property, withont 

dishonestly, or with intent to commit 
mischief, breaks open or unfastens that 
receptacle, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, or with fine, or with both. 


Puni«liTnent for 
same offence when 
committed bv per- 
son cntrusteif with 
custody. 


CHAPTER XVIII. 

OF OFFENCES EELATTNO TO DOCU- 
MENTS AND TO TRADE OFv PRO- 
PERTY-MARKS. 

4G:}. Whoever makes any false do(aimentor jiart 

,, of a document with intent to cause 

p i)r^6ry, . . 

damage or injury to tlic public or to 
any person, or to support any claim or title, or to 
<!ause any person to part with proj)erty, or to enter 
into any express or implied contract, or with intent 
to commit fraud or that fraud may be committed, 
commits foryerv. 

Tn constitute an indictable offence, ilic act must ho frandiilcut and 
nijurious. Writing a spurious invitation to dinner might bo vtry cub 
pabio as a hoax, but would not be a frainl upon any one. It is not 
however recjuirotl, in order to constitute in point of law an intent to 
<lcfi\iud, that the person comiuitting the oQence should have liad pre- 
sent in his mind an intention to defraud a particular person, if the eon- 
sequenecs oi‘ the act would necessarily, or possibly, be to defraud any 
jieraon ; but there must at all events bo a possibility of some pcTsoii 
bctiug defrauded by the forge^^^ (Per C'resswcll J . Keg. v, Marcus 3 
C'. k. K. 35C.) In one case the facts were, that the prisoner linvhig 
tendered a security bond on plain paper, was diri'cted to furnish 
it on a stamp, lie then copied the bond, including tiie names of the 
witnesses, on paper of the proper value, and got the surety to sign it 
with his own hand. Held, that his copying the names of the witnesses, 
ivitliout any fraudulent intent, did not amount to forgery. (I M. Dig. 
US § 2fiS.) 

Wluire several forge different parts of an instrument, all arc guiltv 
as principals. And so it is, where several concur in employing another 
to make a forged instrument, knowing its nature. (Arch, 408.) 
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Making a false 464. A persoii is Said to make a . 
document. false document. 

First . — Who dishonestly or fraudulently makes, 
signs, seals, or executes a document or part of a do- 
cument, or makes any mark denoting the execution 
of a docament, with the intention of causing it to bo 
believed that such document or part of a document 
was made, signed, sealed, or executed by or liy the 
authority of a person by whom or by whose authority 
he knows that it was not made, signed, sealed, or ex- 
ecuted, or at a time at which he knows that it was 
not made, signed, scaled, or executed ; or 

According to S(‘otc1i law, 

“ 1^0 point of law is better established than that, how aitfully or com- 
pletely soever the forgery may have been executed, it cannot be made tlic 
subject of trial or iniiiishment, unless it is also uttered or jnit to use ” 
(Alison. (Jniii. Ij. 401 ) 

Hut, while this is quite clear in the hand, it is not the less material to 
ob-'Crve on the other, that the great danger of this crime has established a 
rigorous construction, in the matter of the uttering against the prisoner. 
It IS vsufhcient, therefore, to complete the crime, if tlie forged instrument 
Jiave been uttered, that is jvreseuted in payment or made the foundation of 
a claim, thougli no adv^antage whatever wa.s gained from the act, nay, 
though it was challenged immediately as a forgery, and returned to tlie pri- 
soner.” (Alison. Cnm. L. 402.) 

It will be observed that the present (^ode says nothing about utter- 
ing or passing oil*. The franduknt making is sufficient. A sound con- 
struction of the word “ fraudulent” will probably ed'cct all that is use- 
ful in the Scotch doctrine. 1 do not conceive that a man could ever 
be convicted of forgery, simply upon finding locked up in liis desk a 
document bearing a fabricated signature. It might be that he never 
intended to use it, or that lie intended to use it lu some future event 
which had never occurred, but as long as the document was designedly 
kept inoperative, the fabrication could not be said to be frauduleni , 
No fraud can be said to have taken place, till the moment has arri\ed 
at which the document is allowed to have an injurious etfecjt. So far 
the Scotch law seems to me to be sound. The error of the doctrine 
enunciated above, appears to lie in making a fresh act of the forger 
necessary, in order to complete his offence. Suppose that A is bound 
as surety to B for the debt of C. A anticipating the possibility of a 
default by C, opens the desk in which his bond is kept and substitutes 
another name for his own. This would clearly be forgery, even though 
C paid the debt next day, and the document was never rcipiired, for 
the fraud is accomplished the moment the document is so altered that 
it would be valueless, if wanted. But if instead of altering the surety 
bond, A had forged a release to himself from B, in order to have li 
ready in case he w ere sued upon his bond, and if this document w ere 
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found in liis possession after B li4(f discl\arg:ecl the debt, I roncche 
that no indictment for forgery could be maintained ; for iu this case, 
no fraud whatever had been accomplished by the mere fabrication of 
the instrument. The fraud would only be completed when the instni* 
nient was made use of. In short the real test seems to me to be sup- 
plied by the English definition, that “ a forgery ia the fraudulent mak- 
ing or alteration of a writing to the prejudice of another man 9 
(3 Russ. 318.) It is evident that in the former case thei’c was a right 
prejudiced, viz., the right to have a legal security in its original form ; 
ill the latter case no right was prejudiced, till the forged release was 
produced. 

Secondlij. — Who, ’without lawful authority, dishon- 
estly or fraudulently by eancellation or otherwise 
alters a document in any materifil part thereof, after 
it has been made or executed cither by himself or by 
any other person, whether such person be living or 
dead at t^§;. time of such alteration ; or 

Not only tWpibrication and false making of the wliole of a written 
iiiHtrument, but fraudulent 11 nertion, alteration, or erasure, evt*n of a letter, 
in any material part of a true iustrument, whercliy a now ojicration is given 
to it, will amount to forgeiy; and this, although it ho afi^erwards execu- 
ted by another person ignorant of the deceit (2 Knss. .*111).) And individuals 
falsifying tlieir own book of accounts, and producing tliem m evidence before 
a Court of Justice, wore held by the Bombay F. U. to have committed 
forgery. (8 M. Dig. 1 22 g 138.) 

Tlic instrument must appear upon the face of it to have been made 
to resemble a true instrument of the (hmomination mentioned in the 
indictment, so as to be capable of deeinviiig persons using ordinary 
observation, according to tiicir means of knowledgi;, altliough not per- 
lia})s those scientifically aequainted with such instruments For in- 
slanee a lull of exchange or a country bank note, which is incomplct<‘. 
for want of a signature, is not the subject f»f an iiidietment for forgery. 
(Arcli. 471 .) Obviously not, for till signed it was merely a bit of un- 
meaning jiapcr. iSor I conceive could a man be convicted for forging 
a Madras Bank note, if the instrument was printed on a piece of com- 
mon country paper, and wanted the effigy of Sir Thomas Munro, and 
the other well known characteristi(;s of such notes. Such an instru- 
ment would not even fiurport to be a note of the Madras Bank. But 
where, upon an indictment for forging a bank note, there appeared to 
l>e no waiter mark in the forged n6te, and the word “ pounds” was 
omitted ill the body of it, the conviction was held good. (Ibid.) For 
such defects might well escape an unpractised eye. 

Thirdly . — Who dislionestly or fraudulently causes 
any person to sign, seal, execute, or alter a document, 
knowing that such person by reason of unsoundness 
of mind or intoxication cannot, or that by reason of 
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deception practised uponlfcin he does not know the 
contents of the document or the nature of the alter- 
ation. 

Illustrations, 

{a) A has a letter o? credit upon B for Rupees written by Z. 

A, in order to defraud B, arlds a cypher to the 10,000, and makes” the 
sum 100,000, intending that it may be believed by B that Z so wrote 
tlie letter. A has cr>mTnitted forgery. 

(})) A, without Z’s authority, affixes Z’s seal to a dociimont purport- 
ing to be a conveyance of an estate from Z to A, with tiie intention 
of selling the estate to B, and thereby of obtaining from B the pnr- 
cht%se money. A lias committed forgery. 

(e) A picks up a cheque on a Banker signed by B, payable; to bcarei’, 
but without an,v sum having been inserted in tlie ehe(]ue. A fraudu- 
lently fills up thecliequc by inserting the sum of ten thousand Rupees, 
A commits forgery. 

[d) A leaves with B, his agent, a cheque on a Banker, signed by A, 

without iiiseriing the sum payable, and authorizes B to hll up the 
cheque by inserting a sum not exceeding ten thousand .Rupees for the 
purpose of making cerhiin payments. B fraudulm|||Kyfins up the 
cheque by inserting the sum of twenty thousainl B couimit.s 

f( n’gery. 

(e) A draws a Bill of ICxchange on himself in the name of B with- 
out B’s authority, iiitcnditig to discount it as a genuine r>ill uith a 
Banker and iutending to take uj) the Bill on its maturity. Here, as A 
draws the Bill with intent to deceive the Banker by leading him to 
suppose that lie had the security of B, and thereby to discount the Bill, 
A is guilty of forgery. 

{J) Z’s will contains these \vor<ls— I direct that all my remaining 
])roperty be equally divided between A, B, and Cl” A dishonestly 
semtehes oiit B’s name, intending that it may be beheve<l that the 
w’holo was left to himself and C. A has committed forgery. 

ig) X eiuh'trses a Hoverriment Promissory Note and makes it pay- 
able to Z, or bis order, by writing on the Bill the w^ords “ Pay t(; Z, or 
his order” and signing the endorsement, B dishonestly erases the w’ords 
pay to Z or liis order” and thereby conveHs the sjieeial endorsement 
into a blank endorsement. B oonimits forgery. 

{h) A sells and ci>nveys an estate to Z. A afterwards, in order to 
defraud Z of Ins estate, executes a conveyance of the same estate to B, 
dated six mouths earlier than the date of the conveyance to Z, intend- 
ing it to be believed that he had conveyed the estate to B before he 
conve)'ed it to Z. A has committed forgery. 

[i) Z dictates liis will to A. A mtentiouaily wu*ites dowoi a different 
legatee from the legatee named by Z, and by representing to Z that he 
has pi'epared the will according to' his instructions, induces Z to sign 
the will. A has committed forgery, 

ij) A writes a letter and signs it with B’s name without B’s autho- 
rity, certifying that A is a man of good character and in (bstressed cir- 
ciunstancos from unforeseen misfortune, intending by means of such 
letter to obtain alms from Z and other |>ersons. Here, as A made a 
false document in order to induce Z to part wuth proiieity, A has com- 
mitted forgery. 

(k) A without B’s authority writes a letter and signs it in B’s name, 
certifying to A’e character, intending thereby to obtain employment 
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uiiiler Z. A his eommittod forgery, inasmuch as he iiiteiuled to de- 
ceive Z by the forged certificate, and there]>y to induce Z to enter into 
an expressed or implied contmet for service. 

Explanation 1. A man’s signature of liis own 
name may amount to forgery 

lllmtratiQ7is» 

in) A signs his own name to a Bill of Exchange, intending that it 
may be believed tluit the Bill was drawn by another person of the 
same name A has committed foigery. 

(Jt) A writes the word “ accejited” on a piece of |)aper and signs it 
with Z’s name, in older that B may afterivards write on t lie paper a 
Ihll of Exchange drawn by B upon Z, and negotiate the Bill as thongli 
it had been* accepted by Z. A is guilty (.f forgery ; and if B known’ng 
the fiict draw.s the Bill upon the paiier juirsuaut to A’s intention, B is 
also guilty of I'orgery. 

(c) A ])iclvs up a Bill of Exchange paya-ble to the order of a different 
})erson of the same name. A endoi'scs the Bill in his own name, in- 
ttMiding to cause it to be lielieved that it was endm'sed liy the person 
to wdiose order it was payable: here A h;us committed forgery. 

{(/) A purchases an estate sold under execution of a decree nguinst 
B. B, after the seizure of the estate, in c^)Ilusion with Z, executes a 
lease of the estate to Z at a noiniiial rent and for a long period, and 
dates the lease six months [>nor tti the seizure with intent to defraud 
A and to cause it bi lie belie\ed th.it the Icise was grantexi befoi-c the 
seizure. B, thoiigli he executes tht* lease in his own name, commits 
forgery, by antedating it. 

(c) "a, a trader, ill anticipation of insolvency, lodges effects with B 
for A’s benefit, and with intent todefriud liis creditors, and in or<h r 
to give a color to the transaction, writes a Promissory Note binding him- 
self to pay to B a sum for \alue reeeivefi, and ant(:>(lates the note, in- 
tending that it may be believed to hu\e f»‘'en made before A was on 
the point of insolvency. A has committed forgers under t!ic fir^'t 
liead of the definition. 

Explanation 2. The making of a false document 
In tlie name of a fictitious person, intending it to be 
believed that tbo document was made by a I’eal per- 
son, or in the name of a deceased person intending it 
to be believed that the document was made by the 
person in bis lifetime, may amount to forgery. 

lllmt ration. 

A draws a Bill of Exchange upon a fictitious person, and fi'audulcntly 
accepts the Bill in the name of such fictitious iicrsoii .with intent to 
negotiate it. A commits forgery. 

465. Whoever commits forgery shall be punish- 
ed with imprisonment of either de- 
scription for a term which may extend 
orgery. years. Or with fine, or witii both. 

‘>0 
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466. Whoever forges a document, purporting to 

be a record or proceeding of or in a 
Court of Justice, or a Register of 
Justice, or of a Birth, Baptism, Marriage, or Burial, 
births, S5^***'^ Register kept by a public servant 

as such, or a certificate or document 
purporting to be made by a public servant in his offi- 
cial capacity, or an authority to institute or defend a 
suit, or to take any proceedings therein, or to con- 
fess judgment, or a power of attorney, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 

467. Whoever forges a document which purports 

Forgery of u va- Valuable Security, ora will, or 

luabie aecurity or au authority to adopt a son, or which 
purports to give authority to any person 
to make or transfer any valuable security, or to re- 
ceive the principal, interest, or dividends thereon, or 
to receive or deliver any money, moveable property, 
or valuable security, or any document purporting to 
be an acquittance or receipt acknowledging the pay- 
ment of money, or an acquittance or receipt for the 
delivery of any moveable property or valuable secu- 
rity, shall be punished with transportation for life, 
or with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine. 

468. Whoever commits forgery, intending that 

the document forged shall be used for 
purposoSc^Itmg® *^6 purposo of cheating, shall be pun- 
ished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

469. Whoever commits forgery, intending that 

Forgery for the document forged shall harm the 

purpone of harming reputation of any party, or knowing 
that it is likely to be used for that 





M.VKtKO COUNTERFEIT PLATES. 


259 


purpose, shall be punished with imprisonment of 
cither description for a term which may extend to 
three years, and shall als{j||^e liable to fine. 

470. A false document made whol- 
forgery is designated 
“ a forged document.” 


471. Whoever fraudulently or dishonestly uses 
as genuine any document which he 
a Se'i tioSlT knows or has reason to belief to be a 
forged document, shall bo punished 
in the same manner as if he had forged such document. 


472. Whoever makes or counterfeits any seal, 

plate, or other instrument for making 
ail impression, intending that the same 
seal, plate, *.c., gkall be uscd for tlie purpose of com- 

With intent to cum- •xi.* x”* i ’ i i i i 

mit a forgery pun- iinttiiig any torgerj wliich would be 

ish.ai)ie_niider Sec- punishable Under Section 4 (>7, or with 
tioii 467. 1 • i j. 1 • 1 • 

sucii intent has m hi.s possession any 

such seal, plate, or other instrument, knoiving the 
same to he counterfeit, shall be punished Avith trans- 
portation for life, or with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

473. Whoever makes or counterfeits any seal, 

Makingorposscss- Or Other instrument for making 

mg a counterfeit au imprcssioii, intending tliat tlic Sam 0 
wit iute^ttcoom: shall be used for the purpose of com- 
mit a forgery pun- mittiug any forgcry which would be 
ishabic otherwise, punishable Under any Section of this 

Chapter other than Section 4 (>7, or with such intent 
has in his possession any such seal, plate, or other 
instrument, knowing the same to be counterfeit, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 


474. Whoever has in his possession any document, 
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knowing the same to be forged, and 
intending that the same shall fraudu- 
lently dishonestly be used as 
genuine, snail, if the document is one 
of the description mentioned in Sectioi), 
4GG, be punished with imprisonment of eitliev descrip- 
tion for a term which may extend to seven years, 
and shall also be liable to fine : and if the document 


Having posssession 
f)f a vamablo secu- 
rity or will known 
to be forged with 
intent to use it as 
genuine. 


is one of the description mentioned in Section 467, 
shall be punished with transportation for life, or with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 


The intention to make a fnmdulent n^^e of the forged doenmimt 
an essential clement in this ottenee. This intention ean seldom be 
directly proved. Where the forged doeiiment is capable of being 
frandulently used, and is found in the possession of a per^ion who k 
interested in making a fraudulent use of it, I coiicei\e that a eoinic- 
lion would bi* warrantetl, unless tin; defendant acoonnted for his pos- 
session of the instrument. Suppose, for instance, that a forged release 
W(;re to be found in the possession of a debtor, or a forged will or coii- 
ri'yance in the possession of a claimant to an estate, this would lie sulH’ 
eicnt to throw upon him the burtlien of showing that he came iniio- 
(‘cntly by the docnnieul . J^ut where he accounts for Ids possession of 
the instrument in a manner which is equally consistent with his know- 
ledge or ignorance of its fraudulent cliaracter, there the presumption 
of iunocenoe will arise again. For instance, tlu; mere fact that the 
purcluiser of an estate is in possession of title deeds, some of which are 
shown to be forgeries, wmuld be no evidence whatever of his guilt ; for 
in the absence of evidence as to their origin, the natural inference is 
that tliey Avere liaiulod to him by the vendor, as constituting the title, 
and if so, the proper presumption would be that he took them iiino- 
mitly. (See Mad. S. U. Dee. p. 6^^ onS59.) 

As to what constitutes possession, sec Ante p. M3. 

475. Wlioever counterfeits upon or in the sub- 
stance of any material any device or 
Counterfeiting a mark used for the purpose of authen- 

device or mark used t mi* 

for authenticating tlCJitlUg ttliy dOCUniOIlt dGSCriDGu 111 

dwurae^ (lescrib ggetion 467, intending that such de- 
or j>os 808 sing coun- vicG OY mark sliall be used tor the pur- 
teAit marked ma- p^gg of giving theappearancc of authen- 
ticity to any document then forged 
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or tliereafter to be forged on such material, or wlio 
with such intent has in his po.sscssion any material 
upon or in the substance of which any such device or 
mark has been counterfeited, shall be punished with 
transportation for life, or with imprisonment of 
either description for a term Avhich may extend to 
seven years, and shall also be liable to tine. 

476. Whoever counterfeits upon or in the sub- 
stance of any material any device or 
mark used for the ])urposo of authen- 
ticating any document other than the 
documents described in Section 467, 
intending that such device or mark 
shall be used for the purpose of giNung 
the appearance of authenticity to any 
document then forged or thereafter to be forged on 
such material, or who with such intent has in his 


( ^ountcrfeitiiii; a 
ice or mark u-seil 
for authenticating 
<locmneuts other 
than those desenh* 
ed in Section 4()7, 
or })ossossmg coun- 
tertoit marked ma- 
tei lal. 


possession any material upon or in the subsbiuce of 
which any such device or mark lias been counterfeit- 
ed, shall be punished with im2)risomnent of either 
description for a term which may extend to seven 
years, and shall also be liable to tine. 

477. Whoever fraudulently or dishonestly, or with 
intent to cau.se damage or injury to 
Frauiiiiiont, can- the public or to auv pcrsoii, cancels, 
tioii, &c.,of awiu. destroys, or detaccs, or attempts to 
cancel, destroy, or deface, or secretes 
or attempts to secrete, any docimient which is or ^lur- 
ports to be a will, or an authority to adopt a son, oi- 
any valuable security, or commits mischief in respect 
to such document, shall be punished with transpor- 
tation for life, or with imprisonment of either de.s- 
cription for a term which may extend to seven years, 
and shall also be liable to fine. 


OF TEADE AND PBOPERTY-MAEKS. 

478. A mark used for denoting that goods have 
„ , , been made or manufactured by a par- 

ticuiar person or at a particular time 
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or place, or tliat they are of a particular quality, is 
called a trade-mark. 

479. A mark used for denoting that moveable 

Protert mw-k property belongs to a particular person, 

roitei y-niM . called a property-mark. 

480. Whoever marks any goods, or any case, 

package, or other receptacle containing 
traSark* goo^s, or uses any case, package, or 
other receptacle with any mark ihei'e- 
on, with the intention of causing it to be believed 
that the goods so marked, or any goods contained in 
any such case, package, or receptacle so marked,- 
were made or manufactured by any person by whom 
they were not made or manufactured, or that they 
were made or manufactured at any time or place at 
which they were not made or manufactured, or that 
they are of a 2 )articular quality of which they are not, 
is said to use a false trade-mark. 

The intention to canse a false belief will always bo inferml, where 
the false mark is affixed under circumstances which would naturally 
lead to that belief, if a sliopkoeper were to impress the brand of 

Uodgers, Sheffield” upon an iron knife from Binningharn, no further 
evidence would be necessary to .show that he meant to create a false 
impression as to its maker and origin. This is peeuliarly one of those 
oases in which the act itself being prima facie improper, the burthen 
of proving that it was done under circumstances which might make it 
innocent, would lie upon the defendant. (See Ante. p. 49, 9G.) 

This section does not include false statements as to quantity. There- 
fore the fraud which was exposed some Unit' ago of marking reels of 
cotton as if they contained 300 yards, when they really only contained 
250, would pass unpunished. If how'ever, such reeds were sold to any 
person as containing the quantity marked upon them, this would be 
the offence of cheating under s. 4J5. 

481. Whoever marks any moveable property or 

goods, or any case, package, or other 
receptacle containing moveable pro- 
perty or goods, or uses any case, pack- 
age, or other receptacle having any mark thereon, 
with the intention of causing it to be believed that 
the property or goods so marked, or any property or 
goods contained in any case, package, or other re- 
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ceptacle so marked belong to a person to whom they 
do not belong, is said to use a false property-mark. 

482. Whoever uses any false trade-mark or any 

Punishment for property-mark with intent to de- 

usiug a false trade ceive Of iiijuro anypei'son, shall be pun- 
with^’intent^trX*^ ished with imprisonment of either de- 
ceive or injure any gcription for a term which may extend 
to one year, or with fine, or with both. 

The deception referred to in this section must, I sup])ose, be such 
a deceit as amounts to a fraud or breach of le^al obli«;ation. Other- 
wise a host, who wi'shcxl to combine ostentation with economy, by 
liis guests gooseberry out of hoi ties with a chanipagiie label, 
might be indicted for the trick. If however the landlord of a hotel, 
who is paid for his wine on its supposed quality, were to do the same, 
there would be a legal fraud, which would be criminal under s. 482. 

It will not he necessary to show an intention to deceive or injure 
any particular person, if such dccifit or injury would be the natural 
consequence of the u^e of the false mark under the circumstances in 
question. Nor would it be necessary to show that any one was, in 
point of fact, deceived. Indeed in gen(M*al where the di‘-ooifc had been 
carried Into effect ai>ainst any person, the more serious olfence of cheat- 
ing would have been committed. 

483. WHiocvor, with intent to cause damage or 

Counterfeiting a injury to tlie public or to any person, 
trade or property- knowingly couiitcrfoits any trade or 
Xr, wrtu’mtent propcrty-iuark u.sed by any other pci - 
to cause damage or gon, shall bc punisbcd with impri.son- 
injury. meiit of either description for a term 

which may extend to two years, or with fine, or with 
both. 

484. Whoever, with intent to cause damage or 

injury to the public or to any person, 
J,r.5rt?®m4‘«»d knowingly counterfeits any property- 
by a public sSvant, mark used by a public servant, or any 
by “£m X deTote “lark uscd by a public servant to de- 
the manufacture, note that any property has been ma- 
pr^ortyf ^ nufactured by a particular person or 

at a particular time or place, or that 
the same is of a particular quality, or has passed 
through a particular oflSce, or that it is entitled to 
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any e.Kemption, or uses as genuine any sucli mark 
knowing the same to be counterfeit, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine. 

48.5. Whoever makes or has in his ])os.session any 
„ , , . , die, plate, or other instrument for the 

Fraudulent mak- ’ ^ ^ . . r* 

iag or having poa- purpose OT making OX' counterieitiiig 
plate "or^ other public or private property or trade- 

htrument for coun- mark, witli intent to use the same for 
uc^or^pnvSe pro- ^^he purpose of Counterfeiting such 
pcrty or trade- mark, or has in his possession any 
such property or trade-mark with in- 
tent tliat the same shall be used for the purpose of 
denoting that any goods or merchandize were made 
or manufactured by any particular person or firm by 
whom they were not made, or at a time or place at 
which they were not made, or that they are of a parti- 
cular quality of which they are not, or tliat they be- 
long to a person to whom they do not belong, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 

48G. Whoever sells any goods with a counterfeit 
property or trade-mark whether pub- 

■ .^.'"oris^mirked affixed to or impressed 

with a cimntorfidt Upon the saiuc. Or upon any case, 
Avrapper, or receptacle in which such 
goods are packed or contained, know- 
ing that such mark is forged or counterfeit, or that 
the same has been affixed to or impressed upon any 
goods or merchandize not manufactured or*made by 
the person or at the time or place indicated by such 
mark, or that they are not of the quality indicated 
by such mark, with intent to deceive, injure, or 
damage any person, shall be punished with imprison- 
ment of eitW description for a term which may 
e.xtend to one year, or with fine, or with both. 
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487. Whoever fraudulently makes any false mark 

upon any package or receptacle con- 
taining goods, with intent to cause any 
any package puhlic Servant or any other person to 
?Li?ng gwKi^ believe that such package or rece])taclo 
contains goods which it does not con- 
tain, or that it does not contain goods wliich it doc| 
contain, or that the? goods coutahuid in siicJi packag|| 
or receptacle are of a nature or quality ditlereiit from 
the real nature or (juality thcreor, sliall be jiunishcd 
with imprisonment of c.itlier description fur a tltin 
whi(;h may extend to throe }'cars, or with fmc, or 
with })oth. 

488. Whoever fraudulently makes use of any 

ViiniOmieni for mark with the intent last 

making use ot any aforcsaid, knowiug siu‘h mark to be 
»..ci* faiso nm.k. the manner 

mentioned in the last preceding Section. 

48.9. Whoever removes, destroys, or defaces any 
n.kK.inii any ,,,o- propurtj mark, inteii(lin,f? or knowing 
].irty-inark witii m- it to be likcly that lio may tlierehv 

t.a.t to cause. ..jury, porSOIl, Millll be 

jtunished Avith imprisonment of either description for 
a terni uhicli may extend to one year, or with fine, 
or with both. 


CHAPTER XIX. 

OF THE CRIMINAL BREACH OF 
CONTRACTS OF SERVICE. 

490. Whoever, being bound by a lawful contract 
B.^hofoo,.tract to render hi.s personal s<.‘rvice in 
of service during a coiiveyiiig or coiiducting aiiypcr- 

voyage or joumoy. property iVoiil OTIC placC 

to another place, or to act as servant to any person 
during a voyage or journey, or to guard any i>erson 
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or property during a voyage or journey, voluntarily 
omits so to do, except in the case of illness or ill- 
treatment, shall be punished with imprisonment of 
cither description for a terra which may extend to 
one month, or with fine which may extend to one 
hundred Rupees, cr with both. 


(a) A,apalanquii) bcaror being bound by legale 'iitraotio carry Zfrop.j 
ouo place io au()iltcr,ruih^a\vayiu fcheiiiitldlo uftho .vLage A Iia,5 (xiu\- 
lUitted the niieuco thitined m thi.*; ^^ectioll. 

^ A, a c '• ly, being bound l>y lawful enni-ract to cairy Z’s bagg.ige 
from one platso to another, tljrt>w.'> the baggagea'.vay A iuin coimniited 
the ofience delined in tins Section 

(c) A, a proprietor of' L'ullocks, being bound by legal contract to con- 
vey goods > n liis bullocks from one place io anollun’, illeg Jiy omits to 
do so. A h.is coini'iitted tlie eiretice dc'Iinod in this Sociion 

{(1) A, by unlawful in cans, Cf)iupels B, a c uly, to carry his baggage 
B ill the courst‘ of the journey puts down the baggage and runs away. 
Hoi'e, as B was not lawfully bound to carry the luggage, he has not 
connniUod any ( tlence. 

The first {picstioii under this and the two succeeding sections will 
bo, wliellicr the contraet was one by which the dt'J’endanl was legally 
bound. Bnltnig cases of coinpulsiou asule, the. only doubt wlucli is 
likely to arise upon tins point is where the undertaking has been gra* 
TlicLivf upon this point is long settled, viz. : that a party 
who engages gralnitously to perfonn a service cannot be couipelhid to 
undertake it at all. But if ho do enter upon the perlonnaiicc of the 
task, lie is bound to coiiiplctc it. Since a new con^idoratioii arise;» 
from the very fact that by uiulciLaking the duty, he ha.s iiidueed the 
otlier to ivly iijion his pcTfunuance of it, and to entrubt luin iviiii 
its discharge, (i Siu. L. Ck 102-105.) 

In a recent case an action was brought against tiic Stewards of a 
ratio com sc, whose, services were unpaid, for iicghgeiice in pt^rforming 
them. Jervis C. J. in giMug Judgment said ; 

The rule is well laid down in Smith’s Mercantile Law, 112, where li 
is said, ^ tlitit there is a dilference between the prtncip.ir.s rights against 
a reinuneratt'd and against an un remunerated a'^ont. 'J’he former having 
once engaged, may be compelled to ])roeeea to tlie task wluch he 
has undertaken; the latter cannot, for this j»roinise to do so bemg indu- 
ced by no consideration, the rule ex nudo pacto non m aciio a}»pbes. 
But if be do eoinmouce Ins ta.sk, and afterwards be guilty of misconduct 
in performing it, he will, though unremunerated, bo liable for the damage bo 
occasii)ned ; since, by entering upon the business, he has ])i evented the em- 
ployment of some better qualified jiersoa. I'his ])assage a])plies to jirinei- 
pal and agent, but the reasoning is applicable here.” (Baifev. West 22 
L J.C. B. 175.) 


The only grounds upon w'hicli an excuse is admitted under this 
section are in the case of illness or ill-treatment, though iu s. 422 a 
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luvtber exception is introduce:! in favor of any other reasonable cx- 
euse/" A s.'ivMiit would therefoiv be liable who ran away on a jour- 
ney at tlui <‘i])proaeli of a li.e^cr, or who refu'^ed to ii.o on board a ship 
in a lnuTjeau.‘, or to reniaiu in a distnel where cholera wab raging. 

A ivni'^al to pay w:iges aelindly due would not come under the 
head of ill-tr m! ai Mit Ixit wonltl operate a-^ a si‘veranee of the contract. 
Blit no rffusal to gr»e an advance wouhl justily a servant in breaking 
otr his engage. uent, unli^''S biicli advauec formed part of the contract. 

Tie* word ‘‘ \oluntarily'’ will protect the servant in eases where 
he has been prevented ('arrymg out hi-, e^ga^elnvmt by aeeidcut, fraud, 
mistake, or .superior fore:* It will be nece-isavy to show that, he broke 
hi - ('ngtigcineul, intending lo do .so al the time. 

ExjmriHiliou, It is iiot ncccssiiry to tliis oirence 
that the contract shonld be niado witli the person tor 
wliom the service is to be perjbrincd. It is sufficient 
if tlio contract i.s lej^ally made witli any jierson, either 
exjiressjy or impliedly, by the person who is to per- 
fonii the service. 


1 Hu stratum. 

A contT’aets with a Dak (Vjiii])auy to druc In.s earnage for a month. 
B employs the Da': eoiiipany to o nvey hna on a journey, and during 
the moiiMi the Oenp.uiy .sii 2 >])]'es 11 witli .i vumage wliicdi is driven by 
A. A in tiu‘ cout si‘ of tlie journey volunhirily JoaV(!S the carriage. 
Hio’c, although A <lid not e iiitra^.t with Jl, A is guilty of an oiieiico under 
this Scetaon. 

4:)1. VYhoovor, bchii^ boiuidl)}^ a lawful contract 
, , to attend on or to suin.ly the wants of 

to attend on aini any jxtrsoii wlio by rca.sou of youtb, 
sumiiy the wauls of (.jf tinsouudncss of mjjul, or of a 

helplcHS irTsons. i i i i i 

(ilsuase or botnly weakness, js tielpJess 
or incapable of jiroviding for liis own safety or of 
snpplyino’ his owji wajits, voluntarily omits so to do, 
shall be punished with impiisonmont of eitlier de- 
scription for a tf'rm wliicliinay extend totlircc months, 
or with fine which may extend to two hundred Ku- 
pees, or with both. 

This section is still more remarkable than the preceding, as it con- 
tains no exception whatever, not even illness or ill-treatment. The 
latter may perhap.s have been designedly omitted, le‘5t a bf'arer might 
])lea(i as an excuse for abandoning his infant charge, tliut the latter 
Lad boxed his ears or kicked his shins. But why is illness not allow- 
ed ? It may be suggested, that a person does not voluntarily omit 
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iliat wljicli lie omits in consequence of illness. But, if so, wliy was 
the term inirodneed mio s. 490 ? 


I'ircach of a con- 
tract to serve at a 
distant place to 
which the servant 
is conveyed at the 
master’s ex]>cnHe. 


492. Wlioovcr, being bound by lawful contract 
in writing to work for another person 
as an artificer, workman, or laliorer, 
for a period not more than throe years, 
at any j)laco within British India to 
which by virtue of the contract he has 
been or is to be convoyed at the expense of such 
other, voluntarily deserts tlie service of that otlu^r 
during the continuance of his contract, or without 
reasonable cause refuses to perform tlie service which 
he has contracted to perform, kSUcIi service being 
reasonaldc and proper service, shall be punislied with 
imprisonment of citlier description for a term not 
exceeding one montli, or with fine not exceeding 
double the amount of* such expense, or witli both ; 
unless the enij^loyer has ill-treated him or neglected 
to perforin the contract on his part. 


This seolioii only ajipliO'' to cases \v]icr<‘ the ■'scnic(i is to he ]ier- 
formed at soiin^ place diih.rcnt from tliat in wlueJi tlio defendant re- 
sided at the time llio coniraet was made. Further, it only applies tt) 
eases of wnLfccn coniraets, and thendore the parly can only ho charf^ed 
for breaeh of soint:l,ljinp; contained in the w'rihn^. Oral e\id(‘nee vdl 
he admissible to e\}ilam the ineaniiifi;, or to identify the ohj('et of the 
contract, hut not to add to or vary it> ierms. (L. Sm. L. C. 22S.) 


It will ho observed tliat by this section it is reipiired that the 
contract, not merely the part leidar tin m» nhieh the defendant promised 
to do, sliouhl ho ill writing, otiiorwist* no prosceulion can he iiuMitnte<i 
for its lireneh. Similarly the English Stutiile of Fraud l)lo^ides that 
in ease of ec'rtain contracts no action should he allowed “ unless the 
agreeiiKnit upon which such actum shall bo hrouglit, or >omc note or 
memoraiuhim thereof shall he in writing.'” Fpon t his btatnte it has 
))cen long ruled tliat, “ the term ayrceaient eonipreheiids contracting 
jiarties, a consideration, and a ])romise ; all these must therctore ap- 
pear in the writing.” (Smith Merc. L. 443. Holmes v. Mitchell 
28 L. J. C, P. 301, Wimains v. Lake 29 L J. Q. B. J.) As Mr. Jus- 
tice Grose said in the leading case upon the subject, (Warn v. AVarlters 
5 East. 19.) 

“ What ia required to be in writing is the agreement, not the promise. 
Now the agreement is that which is to show what each mrty is to do or 
perforin, and by which both parties are to be bound, and this is required 
to be in writing. If it were only necessary to show w^hat one of them was 
to do, it would be suflBlcient to state the promise made by the defendant 
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wlio wav to l)e cliargcd with it. But if we were to adopt tliis construction, 
it would lie the mcaiK or letting iu those very frauds and perjuries which 
it was the object of the statute to prevent, for, without tlie parol evidence, 
the defoiid'iiit cannot he charged uim>u the wu'ittcn c^nitract, for want of a 
consideration in law to support it.*' 

In llio present Code tlie word u^ed is con/rnrt, not lujrmiieid But 
the rn(‘uuing of the \Nords is uleidieal. And the ])o]iev of hotli sec- 
tions i,s oliviousli tlie same d'he ohjiud of reipiiriiig the eontraei to 
1) ‘ in writing, is to ])iit its tenii'. hevoml dispute, ami to enahle thi^ 
Court to be eertaui wlndher it liav bc«n broktui or not. If llu’ 

names of tlie eontraelmg parlies were omitted, ii might be 
that the defendant hud neier been Ixnind at all, or tiiat hr 

liad been bound to a dilferent perMin, and had fuUilh'd his mi- 

gagement with lu'iii 8o if the eonsiileratiou lor In^ piomisr wen* 

left out, it might be that the eoniraet was wilhoul ronsideration, 
or that it was made upon an illegal or immoral eousuierat ion, m any 
of wliiidi ea.ses it would be unabd , or el&(‘ il might Ixg that the eon- 
trart wa^ originally valid, but that the uon-pmformanee by the em- 
])loycr of his ])art of the agree meat had given the defemlaut a reason- 
able excuse for refusing to perform it The only way of aioiding sueh 
uncertainties is to mak(‘ the writing an embodimenl of the, entire 
agreement. 

The (‘ontract must be in writing, but not neeessarily In oii(‘ ivritmg. 

“ Provided the agreement }>c reduced to ivnliug, it mat lei s not out <tf 
Jiow many diflVrcnt }>apers it is to he collected, s.» long as they eari lu' suP 
hciently "c*onneet('<l in sense. But tiii'« connevion in scns(' mu';! appear 
upon the doeuincnts theniNelveh, foi parol (‘videnee is not admissible foi tlu' 
purpose of connecting them” (I Sm. L. C. 2.*10) 

TlxTefore if one hdter coiiiained an oiler of a partieular service on 
])ariieular terms, and thi^ oiler were aeeepti'd In a leller which 
referred to Die, previous one, either e\pn‘sslv oj by mees^ary mhaa'iiee, 
litis would coustihiic a sullieuMd eouti.iel m wririog But it would be 
olherw i^e if the second cloenuient nien'K ■-aid, ''Jwili ae(‘e])t vour 
oiler,” witlioui any thing to .show what oifer was meant. 

The section speaks of the parly “ Ixung bound b;, lawful coritnu t m 
wriumj;,” which shows that the eontr<ut itself uiuvt iiavi* been a written 
one. In this lespect ii ibifers from the Siaiule of rrauds, which was 
eqtmlly batistied whether the agreement, or ouly a note or mmuoramlum 
thereof, w'as in wTiting. PndiTthe Famlish Statute the writingis 
Old) m-ees«avy to cvidi'uee tlie contract, not to eoustuute it. (1 
J, (’ 231.) Under tliis section the vrriting seems itself to be tiie 

contract. 

Nothing is said of a signature. But as the (lef(m(iant is to be 
“ lawdiiUy bound by a contract in Avritirig,” J conceive that the writing 
juustt contain something wdiicli, indcpemlciilly of oral (‘vidfne(‘, will 
show that he had actually become bound, as for instance his signature 
or mark. But w^here a contract began in the defeiidanUs own hand 
writing, “ I A. B. agree &c,” this tvas held to be a sullicient signature, 
even uiider the Statute of Frauds which requires one, although a blank 



S70 


OFFENCES TwELATING TO MAURIAGE. 


had been left at the boUom of the moinorandnm. (Knight v. Crock- 
foxd. 1 iilsp. JOO.) But if from the form of the doeuuient it should 
appear that a future signature had been cont«'niplated, but never ap- 
pended, as for instance where the instrument ended “ as v/itiu‘ss our 
liands,” the mvYC ins^vtion of the defendant's nauM*, in tin' body 
of the doeuuient even in Ins own hand writing, would not be a suliieuait 
proof that lie liad b'^eome tinally bound, unless there were some subse- 
(pient recognition of it as eomplete. Still less, where such an instru- 
incnt wa-^ not in the defendaul's writing at all. (Hubert v. Trehenie, 
M. & G. 74:1, 7o;3 ) ^ 

fVlthough the names of both parties must appear in th(j contract, it 
is only necessary tiiat the party against whom it is enfoveed should 
h:i\e sigiKid it, or should apjiear to be bound thereby, (hn* the object 
of tlic section is to probiet the person against whom it is enforcetl, 
and where he has signed i(, he cannot be subject to any, 
fraiul even though the other party ha^ not .«igned it. (1 Sm. L. C. 
231 I And on the same prineijilo, an offer in writing made by the 
person sought to be charged, followed by a verbal acceplanee of lh(‘ 
other party will be sullieicui. (Smith v. Neale, 20 L. ,1. C P. 143) 
[5ut the conv(‘rse would not liohl tnu;, for there would be nothing in 
writing to show that the defondant had ever been bound. 


CHAPTER XX. 


Ooliabibitioii caus- 
etl liyfi mail deceit* 
fully iiiducmu a be- 
lief of lawful mar- 
n.igc. 


OF OFFENCES RELATING TO MxARRIAGE. 

493. Every man who by deceit causes any woman 
who i.^ not law' fully married to him, 
to believe that she is lawfully nuirried 
to him and to cohabit or have sexual 
intercourse with him in that belief, 
shall bo punished w'lth imprisonment 

of cither description for a term whicii may extend to 
ton years, and shall also bo liable to fine. 

494. Whoever, having a husband or wife living, 
Marryins again maiTies ill' any case in wliicli sucli 

during the life time marriage is void by reason of its tak 

of husband or w^fe. 

band or wife, shall be punished with imprisoni^nt 
of either description for a term which may extena to 
seven years, and shall also be liable to fine. 

Exception , — ^The Section does not extend to any 
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e>7'i 
1 

person whose marriaijo, with such husband or wife 
has been declared void by a Court of coiupetv'ut juris- 
diction, nor to any person who contracts a marriage 
during tlic life of a i'ovnier husband or wife, if such 
hiisband or wife, at tlie time of tlio subse(|VK‘nt mar- 
riage shall have boon continually abscsit from such 
person for the s])ace of seven years, and shall not 
have been hearil of by s\ich person as being alive 
within that time, ju-ovlded the })erson contracting 
such subsequent maiTiago shall, I'eibni such marriage 
takes place, iuibrm the [)erson witli whom such mar- 
riage is coiitractfd, of the real state o;' facts so far <ts 
the same arc vvitliin ids or her huowlcdge. 

-i.95. "Whoev-.T commits the ottcnce defined in the 
last [irccoding Section having c'onceal- 

conccaliiicnt of tlio Cjd IFulU tho ptil>iOn With WllOlU tllC 

former liiarna'^o siii)y.3<]uent miuTiaw is contniclt.'d tfjc‘ 
wah whom subw- lact ot tlio loruior mamage, siiall be 
queiit manih^c is puiiishcil With inipriMoniiuiiit o(‘ cither 

eoiitraclcd. ^ • x ’ 1 ; • i 

ULhscnjilioii tor a t( riii which innj ex- 
tend to ten yeans^ and sliall also be liable to lino. 

49f>. Whoever, dishonestly or with a fraudulent 

intention, goes through tlio ceremony 

Mamago ccreino- of bcillVC llliowillg that llC is 

ny g'mo tiiiouigli o ’ o 

with fiaudnicid iji- not tbcTcb^ lawiuJiy marricci, sliall he 
])unish(Hl witli imprisonment ot* eitlier 
description for a term which may ex- 
tend to seven years, and shall also be liable to tiiio. 
*/ ^ 

497. Whoever has sexual intercourse with a 
■VJuiter- person who is and whom he knf)ws or 

has reason to believe to be tire Avife of 
another man, without the consent or connivance 
of that man, such sexual intercourse not amount- 
ing to the offence of rape, is guilty of the offence 
of adultery, and shall be punished witii imprison- 
ment of either description for a term whicli may ex- 
tend to five years, or with fine, or with both. In 
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such case the wife shall not be jjunishahle as an 
abettor. 


This section is an utter innovation upon the Eui^lisli Criminal law, 
and while it introduces Ijalfofthc Mahometan law, by punishiii" the 
adulterer, anniilh the other half, by alLowing the adulteress to go free. 
It certainly is a startling thing to eonteniplate tlu' etiVets of a law which 
would have consigned Warren Hasiiugs, Charles Eox, and the Duke 
of Wellington to gaol for five years. 'Jhat any ciiminal law will pre- 
vent the commission of moral offences, as long as llic moral tone of 
society remains nneinmged, is elcarl\ hopeless. \'\ iiere the ofiender is 
high in lank, and iiliing an important jiart in tin* e inmniiity, one or 
other of two rcbults will lollow. Jtlither the law will not be enforced 
against him, or its application will cause an amount of injuiy utterly 
dispropoi'tioiu'd to th(‘ beindit it can effect. Could tlic law be applied 
to a (yommander-in-Ciiief of India, and, if not, ought it to be a])|)lied 
to tlic \oungest Knsign ? The elfeet of thi^, and all similar legisla- 
tion against moral ofiences is simply to peibeente a few feeble binnerb, 
and to let the iveallhy, and powerluL })as& imsiMthed. 


Nor is it easy to see why one only of the guilty pair should be select- 
ed for scourging. As regards her husband, the woman is clearly the 
guiltier of the two, for she has taken vow^b of fidi'lity to him, and re- 
(Tived benefits from him, whieli Ikt jiaramonr has not It may indeed 
be said, that she has merely \ielded to the active temptation of the 
man. But any one with any knowledge of the world is aw'are that this 
is not the case. In the vast majority of cases there is no temptation on 
either side, but each walks blmdly down a ]iath w'bieh toriniiiates sud- 
denly in a pitfall. Where any temptation is einjilo^ed, it ib mni'li 
ofteniT a fpiestiou of age, than of sex, from wliosc ]iart the temptation 
springs. The Mahometan law made no such distinelion. It ireateil 
eadi as equally guilty and ecpially punisliable. The relaxation on 
point w'lll probably be at least as distasteful to t]u‘ Oriental mind, Ub 
the innovation on the other point wdll be alarming to the European. 


Knticing or taking 
away oi detaining 
witli a oriininal in- 
tent a married wo- 
mau. 


498. "WboevcT takes or entices away any woman 
wbo is, and wbom he knows or has 
reason to believe to be the wife of any 
other man from tliat man, or from any 
person having the care of her on be- 
half of that man, with intent that she 
may have illicit intercourse with any person, or con- 
ceals, or detains with that intent any such woman, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 
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CHAPTER XXI, 

OF DEFAMATION. 

499. Wliocvei', by words cither sjioken or in- 
, tciidod to bo road, or by sioTis or by 

Defamation. • -i i i ^ i ^ 

visioJe rc])reseiitatioiis, makes or pub- 
lishes any i?npiitatio!i concoruiiiiT^ any ])orson, intend- 
ing' to harm or knowing or liaving reason to believe 
that such imputation will harm the reputation of such 
jjerson, is said, ex(*e])t in the cases hereinafter ex- 
cepted, to defame that person. 

E,vj>I((ua(ii)]} 1. It may amount to defamation to 
impute any thing to a deceased person, if the imputa- 
tion would harm the re])utation of that person if liv- 
ing, and is intended to bo hurtful to the feelings 
of his family or other near relatives. 

Explanation^ 2. It may amount to defamation to 
Jiiake an imjaitation concerning a company or an as- 
sociation or collection of ]K‘rsons as such. 

Expiltotalion o. An imputation in the form of an 
alternative or exjiressed iroiiicalW, may amount to 
defamation. 

Explanation 4. No imputation is said to liarm 
c'i person’s reputation, unless that imputation directly 
or indirectly, in the estimation of others, lowers the 
moral or intellectual character of that person, or 
lowers the character of that person in respect of his 
caste or of his calling, or lowers the credit of that 
])orson, or causes it to be believed that the body of 
that person is in a loathsome state, or in a state ge- 
nerally considered as disgraceful. 

Jlhtst rations, 

(a) A says — Z is an honest man ; be never stoic P/s watch” ; in- 
tending to cause it to be believed that Z did steal B’s watch. This is 
defamation, unless it fall witliin one of the Exceptions. 

35 
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(6) A is oslvod who stole B’s Avatch. A poiata to Z, intoiuii;^ to 
cause it to he behoved that Z stole B’s watch. T1 is is defazaMm, 
luiloss it fall within one of the Exceptions. WiF 

(r) A draws a picture of Z running away with BV w i1 iutenmng 
it to he believed that Z stole B’s watch. Tin’s is detauiBi in, uido'-s lo 
fall wnthiii one of the Exccpbions. 

This section is a tremendous advance upon the Ktiglisli Ci’lininal 
Law. Vndei* the latter .s\stcm, mere wmrds, not reduced to writing, 
will not support an indictment, unless they tend to])roflucc some pub- 
lic injury, as by being seditious, or gros'^ly immoral ; or by being 
uttered to a Magistrate, in 1 1n* execution of his duU, which brings the 
udiriinisiraiion of justice into <‘onte’npt ; or by being s})okcii as a 
ehalkaige to fight a duel, wliiiii leads to a lireaeh of the ])eace, 

( Vrcli. 72d.) The law in respect to written (L^fainatlon Avas stricter, 
though hardly even so strict as Hr" yu*tsent section, and yet the prac- 
tical enforeiug of il Ims bet n found to be wholly impossible. Each at 
civil law, ora! delamation Avas not actionable, unless it charged the 
plaint itf with an oOeiice ])mui'hable at law, or im])iitcd to him some 
eontagioiu disorder which ivouUl CAcludc him from Society, or ascribed 
to him mi^omluct or incapueits in ‘ds trade or profusion, or unh'Ss 
somi^ 'Y"7/ damage c mid be shown to liavti arisen from it. (Ilrooiu 
Lorn 702.) I'lider the ])ivs-ent (\adt‘, liowacvcr, i\x)\ random dinner- 
table sareasiu may be treasur -d U() and nia Ic liie subject of an indict- 
ment. il is ()*}vi(e;s too what fatal facility for uialicions charges such 
a law as tills will prudiie' It will only be neecssary to get one or 
two Avitnes-v's to swear to the u -e of a disparaging remark. Contra- 
diidion Avuil be imjiossiblf, corrobv^ratiou Avili be uimeci'ssary, and as 
the, cliarg ‘ implies nollung morally degrading, the shield of chaiacler, 
Avliich in so many cases is tlic btvu protection against false accusations, 
wdll be wori.h!(‘^^. Jt is not too mneii*'lo sa) lliat if the law of defa- 
mation as laid down in tins ()odc Avcrc to be can led out, the Avhole 
population of India avouU appear monthly at the dock. 

The languages of s. 49h, whlcli speaks ofwmrds spoken or ivteuded to 
be read, and of making or publishing an imputation, would sciem at first 
to imply iliut an imputation not actually divulged might be indictable, 
»o that the mere finding of a letter in a man’s desk might make him 
criminally liable. Tins however is not in my opinion the meaning of 
the danse. The definition contcinjdafccs two classes of jieojde, those 
who produce slander, and those avIio promulgate the slander of others. 
But in neither cussc is there any slander at all, till the defamatory 
words have been commiinicatctl to some one else, or at all events 
placed in course of communication, so as to l>e beyond the control of 
the party using them. Hence the mere writing of a libel is no of- 
fence, for it may never bo knoAAUi to any one but the Avriler, and till it 
is kiioAvn, it is no more an imputation against any person than it was 
while the thoughts remained in his own breast. But the mere deliver- 
ing over, or parting with the libel, with the intent to scandalise an- 
other, is such as uttering or |>ublishing of the defamatory matter as 
makes the offence complete. Accordingly the fact of posting a letter 





DEFAMATION. 


amounts io a publt ,'^itna:, and it maki^s no dilTcrcnc'^ whether the letter 
wa^ open or sealed. v. Ihirddt, I* k A. 1 tu, 144) 

The aet must be done with the knowlode:^ or intention to harniy 
or the knowledge that lunn would follow. No c\ id-ruec VNiil be recpiir- 
ed upon thi-^ point, wheu‘ the words are tluansclves deramatory. As 
llolroyd, J. remaik-'d, in the ease of lu’i^ v llarvoy, (si F*. k C. 267.) 

‘‘If tliL! matt“r ]»ahlishol was in itself misdiiovuns to the public, the 
rcry iicfc ot j)u])hshui'( is pnmi feuo cxa<leuco tv> sh(»\v that it was done 
i/iftlo ; for w hen a p'ih]jce.Mt»u havincif suvh an nijmaous tendency in 

proved, it IS mt ‘udod to have l>oeii dime with a in.dieioiH mteiitiori ; because' 
tjie jiririciple of l;ov i.-., tint a party must always be taken to intend those 
things and thiTsc eih\‘t> w Inch n iLuvally grow out of tlu* act dinio. If, tlKU'C' 
fore, the ehcits luitni-cdly tlowiug from iho act of pultlishiug the libolhuis 
matter in this ease were mischievous to tlie pnhi'e, ifc ioilows, that the Judge 
w'as bound to tell the jiuy that malice was, liy law, to be inferred ; and 
that having Iieen proved, wlin*li, according to the pritnu pies of law, made 
the inference of malice necessary, the ojluk of rebutting that inference was 
cast upon the defcmlant,” 

Malice, however, may be disproved by the defeud mi. lie may show 
that tlu* words do not in fairne,ss bear the meaning put upon them ; 
or that tiicy are explained, and (‘leared from their in\ idions construct Ion 
by some other part of the same writing. Ami for this purpose the 
whole of tlio docummit, whatever it may be, must bu read togvdher, 
(Arch. 636.) 

Tile language of e\'])lanation J wliioti renders possible the defama- 
lion of \Villi.ini the ('ompieror or Akbir Ivhau is also a great and curi- 
ous iniioaaiion upon previous law. The ivords “ intended to be hurt- 
ful to the feelings of his fainily” must, here, I eorn^eivi*, be interpreted 
more slnotlv than similar cxjiressions would in gmieral be. Prinid 
far'H\ w'haU*vei is hurtful to a ])erson’s firling'^, would be taken iB iu- 
tmnled to be so. 'flien'fore Lord Macaulay’s lli-iory miglit liave 
been made the subject of iudietmeut by the deseeudanis of William 
Penn, or T.ord Frougham’s sketch of (leorgc iV by any of the present 
Iloyal Family. 1 fancy the')e words mu>i be taken as meaning an 
express ami primary mlontion, as distinguishcfl from a legal and im- 
plied inlimtiou. It wmtdd be indietable to rake up the vices of a deiul 
man for the ptirjiose of deliberately uBalimg ins family, but no state- 
ments, Imwee/'u* injurious, would be criminal, rf made in the course of 
a bona tide history or biography, whose subject was dead. 

Fird Exception. It is not defamation to impute 
any thing which is true concerning 
person, if it be for the public 
lie good reipiirCfi to good that the imputation should be 
UnudeorpubhA- pubiisliod. Whether or not 

it is for the public good is a question 
of fact. 

The truth of an aceuaation will not always be in itself a sufficient 
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defence. Privale life on "lit to be saercd, and ^vliere no advanta"(‘ i? 
to be derived from pulilishin" abroad the \ices of another, the fact that 
those vices exist will not justify the act. But there arc eertaiu cases 
ill which a man’s private sins are a matter of public concern. It 
would be lawful to publi-li the inlidei opinions of a clcr^vman, thou^di 
not of a physician ; the adulterous practices of a phydciaii, tliouirli not 
of a banister. There are matters in nliicli the priiate \ice bi'comes 
material, as ailVctiii" tlic discharge of a pubbe duly. This s('-ctioii 
hoAvevuir is wlioliy unnecessary, since it is included in the Ninth Ex- 
ception. Fati’y Ciiso protected under the hbrst will aKo be prolccti'd 
under the Ninth Exception, bul not oic<* cerm, since* under tin* former 
(iause the trutli of the imputation must be established, which is not 
necessary under the latt(*r. 

Second Exception, It is not defamation to express 
in good faith any ojiinion whatever 
of She rcspt'ctiiig the conduct of a public 

servant in the discharge of liis publics 
functions, or resjiecting liis character, so far as his 
character apjicars in that conduct, and no furtlier. 

Here a^ain llio law as laid down by the (’ode dilb'rs from tbe Eni;- 
lisli eriininal Lnv, ihou"li, on tliis nceasion, on the side of li'iuly. By 
English law, \ou mi"lit criticise the acts of a public servaiil, but yon 
might not disparage his character; you might say tliat particular 
conduct was unwise, impolitic, or illegal ; but you niiglit not sa\ that 
the oliieial bchavetl corrujitly, maliciously, or treasonably. As Ijord 
Ellonlioroiigli, (b J. said in the case of Bex. v. lamibcrt (cited 1 
Jiuss. 235.) 

“ If a person mIio admits the wisdom and vjrtiu's of Ins Majesty, laments 
that in the exer’ise of these he has taken an niifortunate and erroneous 
views of the interosts of liis dominions, 1 am not }) 0 ‘[>ared to say that this 
tends tf) (hgrade His Majesty, or to alienate the atfectioiis of his subjects. 
I am not picj):ired to say tliat tins is hbellous. But it must he with perfect 
d(‘Coney and res])eet, and wuthout any imputation of had motives. i*o one 
step turtlior ; and say or insinuate that His INIajesty acts from any partial 
or coiiupt view's, .or with an intention to favor or oppress any individual or 
class of men, and it w'ould become most libellous. ” 

And so in another case the same Judge rcinarkixl, 

“ It has been observed, tliat it is the right of the British subject to exhi- 
bit the folly or imbecility of the members of the Oovt^rnincnt, But, gentle- 
men, W'C must contiue ourselves within limits. If m so doing, individual 
feelings are Molated, there the line of mtei diction begins, and the oflence 
Ixicomes the subject of jienal visitation.” (1 llusa. 23S. j 

Under the present Code, however, any language which rested upon 
inferences drawn irom public acts would be privileged. 

The words “in good faith” arc defined by s. 5 2, (Ante p. 18) as 
involving due care and attention. 

Third Exception. It is not defamation to express 
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C.),uiact of any i" *^’'7 Opinion wliatevor 

juTs-on touching any re.spectiiig tlic ooluluct of aiij porson 
imbhc miesfcum. toiicbiug auy public tpuestion, and res- 
pecting bis cliaracter, so far as liis ebaruefcer ap})ears 
in tliat conduct, and no fartber. 


JUvi^trifonK 


It IS not d<'fiiTjnii<>n in A to oxpivss lu good f.iiih any opinion wind- 
ever respecting Z’s conduct in petitioning (uivernnuMit tin a public 
ijue.stioii, in Kigning a reipn^dion lor a ineeinig on a publu' (|neshon, in 
})residnig or altAUiding at sin li a lucetin.e, in Ibrnnng or jviimng anv 
soijelv unites ibe pobl’e support, in noting or eanvasvmg for a 

particular candid tbe for any situ itioii in the eliicicnt discliargc of the 
dull ‘S of whieli the public is interested. 


Fo^irtJi Exception. It is not dcfainaiion to ])u}>lish 
i-ui.i.«vtion of le- substantially true report of the ])ro- 


ports of proceedings 
of Couits of Justice. 


(.'Codings ot a Court of Justice, or of 
the result oi* any sucli proceedings. 


It is not necessary lied etery llimg should be given mhafini, that 
OM IT woid of tlic tnidciice, of tiui speeches, and of iiii' Judge’s eliarge 
should be inserted, if tlic njiurl is bubblantjally fair and correct, 
(lloare v. Silverloek 0 C. Ih 20. Aiuliews v. Olupmian 3 Cb K. 28G ) 
Ihit it is plain that a nuav one-sujed version, as for iiisiaiicc, giving 
the '^pcc(*h for tlie prosecution and not tiiat tor ilic di'fcnce, the exa- 
mination, but not the cru'^s-exaiiiinalion, would not eotne iindtT tins 
ride. And accordingly, when t)ic report coulaincd nien'ly a short 
sinniuarv of facts, and then gave tlii;speeeh of the ^|Mi(iaiit’s (‘ounsi'l, 
containing sonic obnoxious rcinaiks, a ])lca tlmfejjpdibel was, ‘ in 
Mibdancc a true aiul aceuratc leport of tiu' trial,’ vv^^eld imsidlieient ; 
as it appiaired ujion the face of the declaration, that the HIhJ did not 
eoiitain a true and accurate report of the trial, sinci' it mniher detailed 
tlic spiTcli of tlic (.‘oiinscl for the plaintitf, noi the cvuh'nei*, nor (‘ven 
the whole of the &]H*ech of the counsel for the dcfcudaiit. (Per Little- 
dal(‘ J. Flint V. Pike d I> Sl V, 432.) 

'J’his privilege does not extend to reports of the procci^diimvs at Pnb- 
Vic. M(‘etiiigs. This was so decided in a very recent case, (Davidson v, 
Duncan. 2G L. J. Q. B. 104,} where Lord Campbell, C. J. n marked, 

“*At such meetings there may be a great rnimhor of things sjiokou, w'hich 
are ]>erfectly redevaut, butane highly iiijuritius to the chaiactt'r ot others, 
and if a fair report of such statements is justifialile, in w'hat condition would 
the injured inirty be, as he would have no oj)jtortunit3" of vindicating hi« 
ebaractor ? We liave no right to extend ttiis privilege ticyond what is already 
establi.died. All we have to do, is to see whether*, as the law now stands, 
a party w^ho is calumniated in this manner is without remedy ; and I think 
he is not. ” 


Explanation. A Justice of the Peace or other 
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Officer Iiolding an inquiry in open Courl prtliinin- 
ary to a trial in a Court of Justice, is a Court witliin 
tile meaning of tlie above Section. 

This is a relaxation of Enji^lisli law, which did not stmetion the re- 
portin<> of preliminary or twparte proceeding's, such as tho-^e btifore a 
C<>ron(‘r, Magistrate, Commit ■^ioiKir or the like, rvactieally, however, 
ev(‘.ry newspaper in England ia full of such reports, and no one e\t‘r 
thinks of indicting them. 


Fifth. Exception. It is not defamation to exprc.ss" 
Mevita of a caw good fiiitli ally opiiiioii whatever 
decided luaCmirtot respecting the merits of any case, 
■iiistice; or conduct Qjyj] yy Criminal, which has been de- 

others concernod Cldcd by a Coill't ot dustlCO^ Or TOS' 

peeling the conduct of any person as 


a party, witness, or agent, in an"/ such case, or res- 
jiCcting the character of sucli ])orson, as far as his 
cliaracter appears in that conduct, and no farther. 


TlIrntratLonx, 


(a) A sa}s ' “ I tlnnk Z’h cviilcnce on that tnal is so cfinlradintiirv 
tliat he nm^t be stupid or (bshonost,” A is within this Iilxco^diori if 
ho says this in good faitli ; inasmueh as l!je optuion which ho ex- 
])resses respects Z’s chiraotcr as it appeal's in Z’s conduct as a witness, 
and no farther. 

(h) But if A says — “ I do not believe what Z asseiied at that trial, 
because I know him to be a man without veracity — A is not within 
this exception, J^isniuch as the opinion wliieli he expresses of Z’s 
cliaracter, is a^^HH^on not founded on Z’s conduct lis a witness. 

This section appears principally to aim at opinions expressed upon 
It case after its decision. It will also include languagij used during 
the progress of a case in reference to persons mixed up in the discus- 
sion. IhidiT this head will conic the privilege of Counsel, to whom the 
gn'atest latitude is allowed in the conduet of a cause. As llolroyii J. 
oiiservcd in an action against 8ir dames Scarktt ; 

“No action is maintainable against the party, nor consequently against 
the Counsel, who is in a Biniilar situation, for woids spoken in a course of 
justice. If they he fair cornmeuta upon the evulence, and be relevant to 
the matter in issue, then, unless express malice be shown, the occasiop jus- 
tities them. If, ho\ve\ cr, it be proved that they wtic not spoken bond jidCy 
or express malice be bho\Mi, then they may lie actionable. At least our 
judgment, in the present case, does not decide that they would not be so.” 
(Hodgson V. Scarlett, i B. & A. 

An attorney acting as a counsel ia similarly privileged, (Mnckay v. 
Ford S9 L. J. Ex. 404) and a Vakeel in the Mofussil w^ould come 
under the same rule. 


The piivilege of witnesses at a trial is even stronger, because they 
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only spenk in reply to questions put to them, vvhicli they cannot rr- 
Also to iiusw'o.r, and siiico there is an express remedy by indietnuait 
{‘or jM'rjury if they sny any thing inatcri«»l, which they know to be 
untni‘. lleiieo it has been held that e\en an action for damages 
w ill not 1)0 agaiubt a wittiess for any thing he said in his evidence, even 
though the staleinent be falsv^. and defamatory, and uttered maliciously, 
and without reasonable and juoliablc cause for belie\ing it to he true, 
and tliough the phimtiif has ?u!U icd damage in coiiseqm ucc of it. t )nc 
re^idl, as JerM^^ ('. ,f. p.iintcd uut, 

“ Would ho tins, that la a cjmI suit you would la* trying a wit nos 4 for 
porjiirv on the (‘vitloiioe of om* witness, which y<tu cannot do in a oriininal 
)>Vom*ding without the c\.idonce ot two.” (Ucvis v Smith 25 L. J. T. 
i<jr> ) 

^ lh-e"uscd\ tlic same princqilc would apply to an iiulictmcnt for de- 
f.iinat.ion. 

' Nor can any ^vonN, lKn\c\iT tlcfainnlorv and bbcllous in tlnunsehes, 
be made the ground ot* an indict menl, whmi used iii an allidavit made 
in an\ judi(‘ial proceeding, or in a defcnci* matle by a ]>iirty to a suit, 
(llcndcrsou Bioomluad, 2S L. J. Ex. dOO. 1 B. lx A. 21-0, 244 ) 

Sixth E.rcepti(>n. It is not defamation to express 
in ^•ood iaitli any opinion rcspcctiri!^ 
merits of any performance which 
iis author has submitted to the judg- 
ment of the puhiic, ornspectiiig the cljai’actor of the 
author so far as !ii,s cliaracter a])2)ears in sucli per- 
i’ormance, and no iarther. 

Fx])ln nation. A ])crronnanca may bo submitted 
to the judgment of the public expressly or by acts 
on the part of the author which imply such submission 
to the judgment of the public. 

lUustraiiom, 

{a) A jiersou who j>ublished a book, submits that Ijook to the judg - 
ment of the jiublic. 

(//) A person who makes a speech in public, submits that speech to 
tin* judgment of the public. 

{f') An actor or singer who appears on a public stage, submits his 
actiifg or singing to the judgment ot the public 

[d) A says of a book published by Z “ Z’s book is foolish, Z must 
1 h?. a weak man. Z’s book is indecent, Z mast be a man ot impure mind.” 
A is within this exception, if he says this m good faith, inasmuch as 
the opinion which he ex[>resscs < f Z respects Z’s character only so fai' 
as it afipears 111 Z’s book, and no faHher. 

[e) Eut if A says — “ I am not surprised that Z’s book is foolish and 
indecent, for he is a weak man and a libertine ” A is not within this 
exception, inasmuch as the opinion which he expresses of Z’s character 
is an opinion not founded on Z’s book. 
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Seventh Exception. It i« not defamation in a per- 
son. ha villi; over another any aiithoiity^ 
either conferred bylaw, or arising out 
of a lawful contract made witli that 
othen other, to pass in good faith any cen- 

sure on tlie conduct of that other in 
matters to which such lawful authority relates. 

Illuatratio/h'i. 

A Judgo ^ensuring in good failli ilio ooiidiu-t of a witne8.s, oi of 
an oftiocr of the CahivI ; a hea<l of a depailrueiib ceiisuiiiig m good 
faith those who are imder his orders ; a ]>aront censuring in gooii iuth 
a child in the preseiioc of other (hildren; a schoolmaster, wlios^ 
cintliorily is derived from a parent, e.ensuring in good faitli a ]>upil in 
the preseiiee of other pupils ; a iiiasbor censuring a servant in go<»d 
faith for remissness ni service ; a hanker censuring in good faith the 
cashier of Jus Bank for t tie conduct <>f such cashier as such cashier 
—are within this exception. 

Eiyhtli Except ion. It is not defamation to ])refGr in 
K-c saf n )rt laitli ail aocusatioii ai^ainst any 

ferjeirirg«!«i faith ])orson to any of those who have la« ful 
ti) a(iiiiyautiion,:ea jvutliovity ovoi’ that pt'i'son witli resiiect 
to the subject matter of accihsation. 


Censure passed in. 
good faith hy a j)or- 
hon havunt: lawful 


If A in gocxl faith accuses Z before a Magistrate , if \ in good faith 
complains of the conduct of Z, a servant, to Z’s master ; if A ui good 
fiitli com])lains of the conduct of a child, to Zs father— A is within 
this exception. 

On the same principle 

“It was held that a letter addrcs.sod to (Toveriiment, complaining of an 
alleged grievance, ap[)aiently true, and praying redress, and wTitten bond 
pie, though containing injurious mijnitations on the plaintiff which he might 
not deserve, was not the sui)ject matter of an action, the circumstances re- 
huttingthe presumption of mahee.” (V M. Dig. 203, § 1.) 

Ninth Exception. It is not defamation to make au 
imputation on the character of another, 
iniwd*fai'tii™y^a provided that the imputation be made 
iioraou for the pro- ill good faith for the protection of the 
tcreX. interests of the person making it, or of 

any other |>erson, or for the public good . 

Illustrations. 

(a) A shopkeej^ier says to B, wdio luauages his business — Sell no- 
thing to Z unless he pays you ready money, for I have no opinion of 
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liis honesty.” A is witliiii the exception, if ho has niaJe this imputation 
on Z in gond faith for the protection of his own interests. 

(h) A, a Magistrate, in making a report to his superior officer, casts 
an imputation on the character of Z. Here, if the imputation is made 
ill good faith and for the public good, A is within the t‘xco[»ti(>n. 

Tenth Exception. It is not defamation to convey 
a caution, in good faith, to one ])cu‘sou 
f..rrimKrd“c against another, provided that such 
]>er8i>n to whom it cautioii be intended for the good of 
the pubhe^^^^^ person to whom it is convoyed, or 

of some person in whom that person 
is interested, or for the public good. 

There are many occasions in private life, in which it is absolutely 
necessary to give one’s opinion fively of others, in a nianncr wliicli may 
be very injurious to them. xAs Lorvl Ellenhorough, C. J. said, lu a ease 
which has already been frequently referred to. (Hodgson v. Scarlett.) 

“ The law ]>rivileges many communications, which otherwise mi!j;ht ho 
considered as calumuious, and become the subject of an action. In tlio 
case of master and servant, the convenience of mankind reijuires that wluit 
is said in fair communication between man and man, upon the subject of 
character, should be ]»rivileged, if made b<m<i and without maJico. If, 
howov'cr, the party giving tlie character, knows what he says to bo untrue, 
that may dcjirivo him of the protection which the law tIlrow^s around such 
communications.” (1 J5. & A. 240) 

And so 

“ Words spoken homtfde^ by way of moral advice, are privilcgeil ; as if a 
man write to a father, ^vising him to have better regard to his children, 
and using scandalous words, it is only reforinatoiy, and shall not he intend- 
ed to he a libel. But if, in such a case, the publication should he in a 
newspaper, though the iiretenco should be reformation, it would he lilxd* 
Jous,” (Uoscoe, 488.) 

Tor in the latter case, the injury done by spreading the evil report, 
is greater than the object in view requires. And it is well to observe, 
that the privilege extended to all such communications, goes no fur- 
ther thau necessity involves. That which it may be quite justifiable 
to say or write to particular persons, wdil become libellous if spread 
abroad to the world. Even in the case of a member of i*arliament, 
who publishes an amended version of his speech, he is liable for that, 
though he might have spoken the same words in his place witli impu- 
nity. . (R. V. Elect, 1 B. & A. 384.) 

500 . Whoever defames another shall be punished 

with simple imprisonment for a term 
which may extend to two years, or 
with fine, or with both. 

501 . Whoever prints or engraves any matter, 
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. . knowing or having good reason to 

srf^ng believe that such matter is defamatory • 

known to b« de- of any person, shall be punished with 
Simple impnsonment for a term which 
may extend to two years, or with fine, or with both. 

502. "Whoever sells or ofiers for sale any printed 
or engraved substance containing de- 
en^ed sXtance famatoiy matter, knowing that it con- 
conta mngd efama- tains sucli matter, shall be punished 
tory ma r. simple imprisonment for a term 

which may extend to two years, or with fine, or 
with both. 


CHAPTER XXII. 

OF CKIMINAL INTIMIDATION, INSULT, 
AND ANNOYANCE. 

503. Whoever threatens another with any injury 
to his person, reputation, or property, 
daS“‘“*^ or to the person or reputation of any 

one in whom tliat person is interested, 
with intent to cause alarm to that person, or to cause 
that person to do any act which he is not legally 
bound to do, or to omit to do any act which that 
person is legally entitled to do, as the means of 
avoiding the execution of such threat , commits crimi- 
nal intimidation. 

The word injur}^ is defined by s. 44 (Ante p. 17) as denoting 
any harm illegaUf/ caused to another. Therefore it will not be an of- 
fence to threaten another with an action or indictment, which might 
laivfuliy be preferred against him. 

Explanaiion . — A threat to injure the reputation of 
any diseased person in whom the person threatened 
is interested, is within tliis Section. 

Elmtraiim, 

A, for the purpose of inducing B to desist from prosecuting a civil 
Ruit, threatens to bum B’s house. A is guilty of criniinal intimidation. 





CRIMINAL IKsrLT. 


283 


504. Whoever intentionally insults, and thereby 

iatentiouahu,«it fves provocation to any person in- 
with intent to pro- tending OF Knowing it to be likely 

the*eaco'^”^*^°** provocatiou will cause him 

e peace. break the public peace, or to com- 

mit any other offence, shall be punished Avith impri- 
sonment of either description for a term which may 
extend to two years, or with fine, or with both. 


■ 505. Whoever circulates or publishes any state- 
ment, rumour, or report which he 
rcSr'ttfth^nten? ^nows to be false, with intent to cause 
to cause mutiny or any officer, soldier, or sailor in the 
the OJ" Navy of the Queen to muti- 

ny, or with intent to cause fear or 
alarm to the public, and thereby to induce any per- 
son to commit an oflence against the State or against 
the public tranquillity, shall be punished with impri- 
sonment of either description for a term w'hich may 
extend to two years, or with fine, or with both. 


506. Whoever commits the offence of criminal 
Pumshmei.t for intimidation shall be punished with 
criminal intimida- imprisonment of either description for 
a term which may extend to two years, 
or with fine, or with both ; and if the threat be to 
cause death or grievous hurt., or to cause the destruc- 
if twt be to tion of any property by fire, or to 
cause death of griev- causG ail offeiice punishable with death 
ous hurt, &c. transportation, or with imprison- 

ment for a term which may extend to seven years, or 
to impute unchastity to a woman, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, or with fine, or 
with both. 


507. Whoever commits the ofience of criminal 
„ . . , . intimidation by an anonymous com- 

tion by an anony- mumcation. Or having taken precau- 
mom conununica- ^ion to conceal the name or abode of 
the person from whom the threat 
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comes, sliall be punished with imprisonment of 
their description for a term which may extend to two 
years, in addition to the punishment provided for the 
offence by the last preceding Section. 


Act caused by in- 
duoing a person to 
believe that he will 
be rendered an ob- 
ject of the divine 
displeasure. 


508. Whoever voluntarily causes or attempts to 
cause any person to do any thing 
which that person is not legally bound 
to do, or to omit to do any thing which 
he is legally entitled to do, by inducing 
or attempting to induce that person 
to believe that he or any person in whom he is in- 
terested will become or will be rendered by some act 
of the offender an object of divine displeasure if he 
does not do the thing which it is the object of the 
offender to cause him to do, or if he does the thing 
which it is the object of the offender to cause him to 
omit, shall be punished with imprisonment of either 
description for a term which may extend to one year, 
or with fine, or with both. 


lllmiratmu, 

(a) A sits dhurna at Z’s door with the intention of causing it to be 
believed that by so sitting he renders Z an object of divine displeasure. 
A has committed tlie otience defined in this Section. 

(/;) A threatens Z that unless Zjierforms a certain ac.t, A will kill one 
of As own children, under such circumstances that the killing would be 
believed to render Z an object of divine displeasure. A has committed 
the offence defined in this Section. 

The words “ by some act of the offender” must be read with the 
verb “ become,” as well as with the verb “ be rendered” ; otherwise 
the eloquence of a preacher who draws a double contribution at a 
charity sermon, by exciting the spiritual fears of his congregation, 
would be criminal. Jt would be criminal for a clerg\'mau to curse, 
an offender from the altar, as used occasionally to be done in Ireland, 
within my memory. 

509. Whoever, intending to insult the modesty 
, of any woman, utters any word, makes 

intended to inmdt any soimd OT gosturc, or exhibits any 
the modesty of a objcct, intending that such word or 
sound shall be heard, or that such 
gesture or object shall be seen by such woman, or in- 
trudes upon the -privacy of such woman, shall be 
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punished with simple imprisonment for a tcnn which 
may extend to one year, or with fine, or with both. 

This section assumes the modesty of the woman, anti an intention 
to insult it, therefore no oftetice will hare been committed wlitu’e the 
woman is of a profession or character which negatives the existt3nce of 
scrupulousness. Nor I conceive would there be any otience, even 
though the woman were \irtuous, if under the civeiinistnnces of the 
case the man hona fde and reasonably believed that his advances would 
be well n^eeived, and would lead to ulterior results. For in such a 
^ase his intention w^ould be, not to insult, bur to solicit or excite. It 
is obvious too that each case nm.st be judged of accordiijg to the degree 
of intimacy, and the rank of life of the parties. That which would be 
an insult to the modesty of a lady might be none in the case of her 
Ayah. 

What is an “ intnision upon the privacy of a woman” ? In the 
ease of a Mahometan, or a Hindu female of rank probabl\ any ehamber 
in which she is may be considered a place of privacy. With a Euro- 
pean this would not be so, unless in rooms to wdiieh males have no im- 
plied right of admission. Jlut w here the only overt act consists in 
such an intrusion, how is the intention to insult her modesty to be 
evidenced, or may it be assumed ? 1 farn-y it may be assumed where 

the intrusion is so unlawful, and takes place under sueli circumstances 
that no other iiiteiition is fairly coiu'eivable ; as for instance, if a man 
were to gain admission to a lady's sleeping apartment, under cir- 
cumstances which negatived an intention to steal. In other cases 
the intention would have to be proved by indepcuderit facts, as for in- 
stanee his conduct w'hile there. 

.510. Wlioever, in a state of intoxication, appears 

Misconiuct in in anv public place, or in any place 
public by a drunken wlucll it IS a tl'CSpaSS lU lliin tO Clltcr, 

iiurson. there conducts himself in such a 

manner as to cause annoyance to any person, shall 
he punished xvith simple imprisonment for a term 
wliich may extend to twenty-four hours, or with fine 
which may extend to ton Rujiees, or with both. 


CHAPTER XXIII. 

OF ATTEMPTS TO COMMIT OFFENCES. 

511. Whoever attempts to commit an offence 
„ . , , punishable by this Code with trans- 

attempting to com- portatlou or impnsonmoiit, or to cause 
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initofiFences punish- gucli an offence to be committed, and 
tetkra OTimpS- in such attempt does any act towards 
the commission of the offence, shall 
where no express provision is made by this Code 
for the punishment of such attempt, be punished 
with transportation or imprisonment of any descrip- 
tion provided for the offence, for a term of trans- 
portation or imprisonment which may extend to one- 
half of the longest term provided for that offence, or 
with such fine as is provided for the offence, or with 
both. 

Illustrations. 

{a) A makes an attempt to steal some jewels by breaking open a box, 
and finds after so opening the box that there is no jewel in it. He has 
done an act towards the commission of theft, and therefore is guilty 
under this Section. 

(b) A makes an attempt to pick the pocket of Z by thrusting his 
hand into Z’s pocket. A fails ni the attempt in consequence of Z’a 
having nothing in his pocket ; A is guilty under this Section. 

See the remarks upon this Section Ante p. 181 . 
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CRIMINAL PLEADING. 


I. Indictments. 

1. Form of. 

*2. Joinder of Oflfenoes. 

3. Joinder of Defeudauts. 


n. Pcmurrer. 

III. Pleas. 

1. Want of Jarisdiction. 

2. l^ot Guilty. 

3. Previous Acquittal. 

4. iVeviou.i Conviction. 


The object of an indictment is to iiifonn the Jadj^e of the offence 
wliioh ho has to try, and the pri.soiier of tlic eliari;e whicli he has to 
meet. It is necessary therefore that the indictment should upoiSt^dts 
face contain such statements as amount to a criminal offence, ot^ler“ 
wise the indictment might be fully proved, and yet no crime be esta- 
blished. Mo necessary ingredient can be siipplii'd by evidence, if it 
has not been alleged in the indictment, for if such looseness w ere al- 
lowed the prisoner would be convicted, not upon the facts with which 
he had been charged, hut upon .something acUlitional to tlusii. (Arch. 
43, Reg. V. Richmond, 1. 0. and K. si40 ; Accordingly in a recent 
case before the Supreme Couit, where tlic jirisoiiers were in- 
dicted under 9 Geo. IV. c. 74. s. 09, which makes it an offence 
to decoy children from their jiarents by force or fraud, and the in- 
dictment contained no ullegnlion that cither force or fraud iiad 
been employed, it was held that no conviction could be had. (Reg. 
V. Habeeb Sail, 2nd Madras Sessions, ISGO ) A further reason is, that 
if no such accuracy were retpiired, the Court of Ajipeal would lie unable 
to ascertain by an inspection of the record wlictlier any conviction 
could legally ensue, and whether the puinslimeut awarded was war- 
ranted by the crime. Not only must ati offence be alleged, but 
i/ie particular ott’ence must be staled, otherwise the iudiclmeiit will 
not inform the prisoner of the cliarge against him with sufficient accu- 
racy to put him upon his guard. It is not sufficient to assert that he 
robbed, cheated or defamed. It is necessary to state whom he robbed, 
and how he cheated, and what defamatory words he used. As Lord 
Ellenborough, 0. J. said, (Reg. v. Stevens, 5 East. 258.) 

“ Every mdictment, or information, ought to coutain a complete d^rip- 
tion of such fiuits or circumstances as constitute the crime, without incon- 
sistency or repugnance ; and, excej^t in particular cases, where precise tech- 
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iiical expressions are required to ])e used, there is no rule that other words 
shall be employed, than such as are in ordinary use.” 

Where the ofTence consists simply in tlie act, it never was liekl neces- 
sary to state the means by which the act was counnitted. For in- 
stance, hi an indictment for robbery, housebreaking, or theft, it is need- 
less to state the particular means by which the house was broken, tlic 
prosecutor compelled to give up his money, or the ])roperty fraudulently 
obtained. It is sutlicicrit to state generally that the i)risoner broke 
and entered the house, robbed the prosecutor, or stole the money ; for 
if he did so, the specific means are iinniateriaL (Stark. FI. 87.) 

But where the offence is only indictable if coniinitted under certain 
circAiinstanccs, or by particular means, those circumstances and means 
must be set out, in order to enable the Court to see if they constitute 
a charge for which the prisoner ought to be put uiK>n his defence, 
it is not every fraud, false statement, or false writing which is indict- 
able, and therefore it is not sutttcieiit to say generally that a person 
cheated, gave false evidence, or committed forgery, without showing 
what were the acts which he did, which are alleged to make out the 
crime. (Stark. PI. 88.) 

1116 English law of crlnilnnl pleading, whicli prevails in the Supreme 
Courts, was so strict in requiring fulness of statement, and accuracy 
of proof that absurd failures of justice constantly oc<*urred. For in- 
stance describing a person as Tabart, who tiu'ucd out to be Tarlxu't, or 
fShulliff, who proved to be Sliirtiilf, was held to be an irremediable defect. 
So in the celebrated case of Lord Cardigan’s duel, the whole charge 
broke down, because it was found impos'^ible to prove tliat a particu- 
lar person possessed the flowing name of llarvty Augustus Garnett 
Phipps Tucker, by which he had been incautiously described in tlm 
indictment. So in a case of murder it was held to be iusiillicieut to 
say that tljc wound was given about the breast, or about the navel, or 
on the bide or arm, without saying which arm or bide ! (Stark. PI. 8G ) 

Sueh niceties have never been allowed in Afofussil practice, and are 
not likely to be introduced now. The C’riminal Procedjire Code 
(s. IGJ.) provides “that the charge shall describe tlie impiiled offence 
as nearly as ])ossible in the language of the Penal Code,” and the spe- 
cimens which ai*e given in Chapter XL! contain no details except such 
as'are absolutely necessary. It is further provided, (s. 174) that “ it 
shall be competeut to the Court at any stage of tlie trial to amend or 
alter the charge.” Even where a conviction has taken place, 

“ If the Sudder Court shall be of opinion that the facts charged, or those 
of which the accused is found guilty do not answer to the legal delimtiou of 
an offence, it shall annul the eonviction, and may order a new trial upon 
an amended charge,” (Chap. XX. s, 28G.) 

The same difficulties are provided against, though not to such an 
extent, in the Supreme Courts, by enactments which limit the state- 
ments necessary in an indictment, ami give the Court power of ameiul- 
inent. Ily Act 16 of 1852, s. 21 it is provided that, 

No indictuient for any offence shall be held iiibuiricieiit for want of 
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What <le Fee t-s shall 
ot vitiate an in- 
dictment. 


the a verm mt of any matter necessary to be proved, 
nor for the omission of the words as appears by 
the record,” or sd’the words “ with force and arms/’ 


or of the words “ against tlie peace/’ nor for the 
insertion of the words “ against the form of the statut(‘,” or vice versa. 


nor for that any ]>erson mentioned in the indictment is di'signated liy 
a name ot office, or other descriptive appellation, instead of his proper 
name, nor for omitting to state the time at which the otVeuec was com- 


mitted any ease win're time is not of the esseiiee of tiie offence, nor 
for stating the tune imperfectly, nor for stating the otfeuce to have 
been committed on a day subsequent to the linding of tin* indictment, 
or on an impossible day, or on a day that never 
want of a proper or perfccft, venue, nor for a want of a proper or formal 
eonelusion, nor for want of or imperfection in the addition of any de- 
fi'iidant, nor for want of the statement of tlie value or price of any 
matter or thing, or the amount of damage, inpirv, or s])oll, in any easi^ 
where the value or price, of the amount of iLimage, injury, or spoil, is 
not of the essemv of the offence 


1)V s. 1 of lli(‘ same Act it is further providt'd tliat, 

P’roin and after tlu- coining of this Act into ojieiMtion, whenever on 
the trial of anv indictment for anv felony or niis- 
an,en,U.erta.n v.ul then- shall appear to ho any vananoo 

anoes not material between the statement in such iri(lictmeni and the 
to the merits of the ('videnct^ ottered in proof thereof, it shall and may 
case, and l)y vrhich [jp lawful for the court Ix'foro whii‘h the trial shall 
tlie Peferulant can- ^aiiiriei', not nmtc- 


in his^^offeiice,* aiul of tiie ease, and tliat the defen- 

may either jiroceed dant cannot bfe prejudiced thereby in his defence on 
with or ]>ostpoije g^oji nierits to order su(*[i indictment to be 


may either ]>!‘Oceed 
with or ]>ostpoiit‘ 

the trial to lie had according to tin* proof, by some officers of 

luiother j'urT”^* court or other jiersoii both m that part of the 

indictment wbiirc sneli variance oeeiirs, and in every 
other part of the indictment which it may become necessary to amend, 
on su(‘h terms as to postixming the trial to be had before the same or 
another .) nr\ , as sueli court shall tliink reasonable. 


This seidion provides for varlanees which appear on the trial, and are 
amended at the trial. No such amendments can be made after \erdiet, 
to defeat a motion in arrest of judgment. Where such an amenflrnerit 
after viTdict took place, the Court of appeal directed the record to be 
restoreyl to its original state, and (the indictment being bad without 
the amendnieiit) a verdict of not guilty to be entered. (Arch. ) 

Nor does the Act authorise an absolute omission in the indictment 
to be fiLletl np. Accordingly in the case of llabeeb Sah, referred to 
Ante p. 287, tlie court held that it could not direct the leconl to be 
amended by inserting the words by force” or “ by fraud.” It is 
obvious that such an aTneiidment would have chargeii the prisoner with 
doing that which the Grand Jury had never presented that he had 
done. 
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There are various special provisions in the Criminal law Amend ment 
Act (1C of 1852) relating to particular indictments, which will be re- 
ferred to in the Precedents applicaMe to each ease. 

In some cases it Ls expressly provided by the (himinal Amendment 
Act^ that a prisoner may be convicted of one olleuce on an indict imait 
which charges him with miother. For instance a clerk or servant 
indicted for embezzlement may be convicted of larceny, if the f<K*is 
proved constitute that offence, and rire versa (Act lb of 1852, s 13.) 
So a person charged with (mmmitting an offence, may be foiild guilt\ 
of an al tempt to commit it, (ibid. s. 9) and a person chm’gcd with 
3’obbery may be convicted of an assault with intent to rob. (ibid. s. 11.'' 
So no person wlio is indict, cd for a misdemeanour shall be ae([uiite(l if 
the facts proved establisli a felony ; though it is competent to the 
Court to discharge the jury from giving any ^erdiet upon the minor 
charge, and to direct an indictment for the more heinous. (iliuL s. 12.) 
The distinction between felony and misdemeanour is now abolished, 
but I eonceivc that the policy of this section will ill continue in force. 

Where an act is made criminal, unless in certain excepb'd eases, tlie 
well settled rule has bi'cn, that, 

“ U there ho any exception contained m the same clause of tlie act which 
creates the offence, the ludictmeiit must show, negatively, that the defen- 
<iant, or the subject of the indictiuout, does not come wuthm the exception 
If however tlie exception or proviso be in a .subso.pient clausu or statute, or 
although in the s,iuie section, yet if it be not uicoiporated w'ltli the enact- 
ing clause by any words of reference, it ls in that case matter of defem-e 
for the opposite party, and need not be negatived in the jiloading.” (Arch 

This distiuefiou is umintained by tke Criminal Procedure Code,(Oha]), 
XII. ss Ibo-lb?) wdiicb provides that the absence of al) .sucli circum- 
stances as are coutained in the (jciieral Mxcejilious sliall be assumed, 
and tliat the charge n(?cd not assert their absence, nor need evidence be 
given to negative tlicrn, but that if any such exist it shall be for the 
accuse, d to establish the fact. Hut 

Where the Chapter and Section itself referred to in the charge contains 
ail exception, not being one of such Ceneral Kxoeptions, the charge shall 
not be uudeistood to assume the absence of circumstances constituting such 
exception, so contained in the Chapter and Section, -without a distinct <le- 
nial of such circumstances. ” 

The neci^^sity of negativing such exceptions does not always carrt 
with it an obligation to support this negative assertion by evidence 
Formerly this seems to have Ijeen the case. 

But the correct rule upon the subject seem,s to be, that, in ca.ses wlicr# 
the subject of such averment relates to the defendant, personally, or 
1 - jwjculiarly -within his knowledge, the negative is not to be jiroved by the 
]wosoctttor, but, on the ooiitrary, the affirmative must be proved by the 
defendant, as matter of defence ; but on the other hand, if the subject of 
the averment do not relate personally to the defendant, or he not jieculiarly 
■within his knowledge, but either relate peculiarly to the prosecutor, or be 
])eculiariy within his knowledge, or at least be as much within his knov^ lodge 
as within the knowledge of the defendant, the jirosecutor must jirove tlve 
negative.” (Arch. 183.) 
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lor instance it will be necessary lor a party who wishes to excuse 
hiinijcll for an act of apj)arent delamation to show, alfinnativcly, that 
he comes within tlie exceptions in s, A person imlicted under 

s. 2 15 for takini^ Coinin;^ tools out of a mint will ha^e to his 

lawful autiionty lor doini> so, thoa«»h tlie ollVnee consists in doing it 

without luwlul authority/’ But where an act of culpable homicide, 
committed under grave provocation is charged as miinler, it will be 
necessary for tlu^ prosecution to ostablisii some one of the three pro- 
visoes which tak(‘ llie anse, out of exception i of s. :J00. 

. 2 JoiNDLE OF OfFENI'ES. 

Only one crime should be chargvd in the same Count. Therefore it 
would be improper to charge the same defeiulant with assaulting A and 
stealing from !> in the same Count Sometimes howeviu* one act 
a.fiects ditrcrent pcojilc ; as for iii'^tauec the saimi writing uiay be 
(lefamatory of a do'-vii dUlereut peri?on-<, and may be eluirgcd as siieli. 
So ddferent acts may b(‘ so uniusl in point of time as to be all one 
traiiscietion , for in^bnu-e an assault upon seviual persons Or again 
one transaction may ni its progress iiuohc ibllVrcut crimes, of wlneli 
one is merely a sttip to the other ; as for instance, breaking into a 
house, and stealing therein , or beating a man, and taking away his 
purse. In all tlu'se ea^-cs the acts may be eluirgcd in a single eouau 
tAreh. 5 k) 

The ground upon whieh a joinder of several eriims in one <‘ljarge is 
forbidden, is oti account of the iiieonveuicncc wlueli it would cause to 
the prisoner iii ins (‘barge. Tliercfore it seems tliat such a Count is 
good after judgment. (Ibid.) 

The praetiec was dillerent as to charging ditferent odenciss in dif- 
fcroiit Counts. 'I'lie geiUTul rule was that ddlcnnit felonies should not 
l)c (‘barged in tlic .same indictment, on account of tlu' ('mbarrassinerit 
resulting to the prisoner, but difiercnl misdemeanors might be so 
charged, prouded the jmlgmt^ upon all was the same. (Arch. 

G2.) Thi’ (iistiiiction between the two classes of crimes iu)w lias 
ec'ased, and thend'ore the (nmrts will probaldy allow the joinder, unless 
in cases where there would be soim; real disadvantage to the prisoner. 
The great convenience of allowing several olfences to b(^ tried togetlur 
has been recogni-scd by several express enactments. Act of 1850, 
s. 11 allowed any luimbor of distinct acts of cinl)ezzl(Mm‘nt tojve in- 
cluded in the same charges, provided th(;y were all committed witljiu 
a penod of six inoiitlis. Act IG of 1852 allow^ed three acts of sjteal- 
iug to be charged in the same indictment if committed within six 
Dumths. 

It never was any objection that several charges were united 
in the .same indictment, where they all arose out of the .same transac- 
tion, as for instance where an indictment contained five counts, for 
setting fire to five houses belonging to different owners, but they were 
all in a row, and consumed by the same fire. (Arch. 60.) 
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In ;ill these cases it will be observed that the char^C'^ arc of really 
distinct crimes, capable of lieing the subject of separate convictions, and 
punishments. The only way of objecting is by an a}>pli(jation to the 
Judge to quash the indictment, as being embarrassing to the prisoner, 
or to compel the prosecutor to elect iqion whicli charge he will proceed. 
This application may, or may not, be gTanted by the Judge at Ids 
discretion, (Arch (Ul) and was ne\cr granted in the ease of misde- 
meanours. (Per J>onl Kllenboniugli, J. Jh*\. v. Jone^. 2 Campb. 

J3ui th{*re is nevin- any objection to cluj|;ging the same oficneo‘ 
in difTerent ways, as for instance eliarging the same beating, as 
‘‘ voluntarily causing liurt’’ under s. d21, and ‘‘ voluntarily causiug 
grievous hurP^ uiuler s. d22. 

The practice as laid down iu the Criminal Proeednre Code, Chapter 
XFl is similar to that just stated. “ The charge may contain one or 
more heads,” (s. IhS) which are admissible where the evidence shows 
several oftonecs under ilie sime sccnon, 171.) or under different 
sections of liie P('nnl Code, (s. 170) or wdiere it is (loubtful under wliat 
class of olfences the crime aetnalh comniitted may eoint‘. (s. 172 ) 

3. Joinder or Devendants. 

It is never necessary to join several defendants in the same indiet- 
nu’ut as ea(‘h is singly answerable for his own cnine. There are some 
ea'^es iu which a eriim; cannot po'^^iblv be committed by one peison 
singly, as j’or instance the offences of joining in an unlawiul asseml>1\, 
(s. L41j rioting, (s. 1 th) or taking part in an affray, (s 159.) 'i he 
indietinont must therefore siiovv tliat there were a sidle “iiuit iiiimber 
eonccriied in it to make the eriiiK* possible, but one may be indicted 
111 the absence of the others. ISo also the guilt of a receiver of stoh n 
])roperty, or of an ai*eessovy to a crime involves the idi'a of a jirineipai 
iTiniinal, but siieli receivers or accessaries may be indicti'd w*parat(*ly 
from the principal. (Act i G of 1852, s. 15.) 

Where several persons arc joined iu the same indictnicnt, tlicy may 
be indicted in the same Count, or in separate Counts, They can only 
be joined in the same Count when the offence is eapabhi of being com- 
mitted jointly, as for instauee, a murder, house-breaking, or a^<ault. 
But this cannot be done wdievethc offences are in their very naturi' the 
separate offence of each, as iu the case of perjury Here the fal>e 
evidence, is complete iu itself, and cannot be shared in by any other 
person. An indictment charging two persons with perjury iu the 
same count would, in the Supreme Court, be bad on demur»*er or 
in arrest of judgment, after couvieticn, (Arch. 5 S Ilex:, v Phillip® 2 
tStra. 921) though in the Mofussil the error would be amended. 

Any number of persons may bo joined in the same indictment pro- 
vided they are cliarged in separate Counts with separate offences, for 
each count is considered as a separate indictment. 

But it aeeina tliat to warrant such a joinder iu the same indictment, 
tlie offences must be of the same nature, and such as wiU admit of the same 
place and judgment.” (Stark. FL 41.) 
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AA here such is the ca-?c it is obviously more convenient to join all 
the prisoners than to hiue the same evidence ^one over ajrain in each 
ca^e. VVliere the lacts of each case are wholly unconiu^cteci with (’aeh 
other, tlie, proper course js to apply to the Ciourt to (piash the iiuiicl- 
meat. (Rex. Kingi^ton, S East. 40 > In a recent case, where two 
jirihoners were chargeil, each in a dilVerent eount, the host with com- 
mitting jierjurv, and the second with suborning biiu to oomniit tlie 
^alnc perjury, Sir Adam Bittleston refused to (juash the mdieiment, 
or to arrest judgment after cou\ii‘tiou (Reg. v. (lungaiuinali, onl 
Madras Sessions ISdU.) 

* Tlie Criminal Procedure Act coni ah i'^ nothing upon tlie subject ot 
joinder of defendants, and 1 do not imagine that any ohjeetion to an 
indictment on account of inisjoiiidtT \Nould i)C lij.tcm‘d to, unless in a 
ver\ flagrant ease*. 

11. Pemukueii, 

Th(‘ word demurrer is derived from the Latin v('rb drmmart, and im- 
plied that the party (huiiurring would wait for the judgment of the t'ourl 
whether the case made out agiiinsl Inni was one wlueli he was bound to 
answer A dtmiurrer admits the tacts allegcil m the ])r(*\ious pleadom, 
Imt all(\g(‘s that those tacts do not (onstitulc a i*ase ujion wdiich judg- 
mtuit could be given ag<imsi him. For instance su])})0''ing an mdietmt nt 
for grievous hurt to dis^'lo'^e the fact that the injniy had been inflictcil 
b) the defendaut while resistm<a an attiUiipt to rob him, the deieu- 
daut might, demui, adiusttiiig liie taels, but alleging that undu’ s. lU/* 
he was ju-tllied in tlie Molenee used. 

Dcmuricrs are not ver\ common in eiiminal law, bccuiis(‘ where tluy 
are lU'cessary they an^ uschss, and where tlicv aie uniieec^ssaiv tliey 
are vciy dangerous. By Act IG of s. 22 it is provided that 

*• Every objection to any indictment for any formal ilefeet apparent 
on the face thereof shall be taken, by tlemiuTer or motion 
buch imlictmont, before the jury shall be b\v't>rn, and not afterwards ; ami 
every (Joiirt before whieli any such objection shall be taken for any ttirrnal 
defect may, if it be thought necessary, cause the iiidictnienl to be forth- 
with amended m such psrtieular, ami thereupon theliial shall cd as 
if no such defect had apjicaied.'’ 

On the other hand a demurrer is a very <langerous mode of taking 
a legal objection, since if overruled, it is iii general couclusiv(^ u()ou 
the case, formerly it was supposed tliat in cases of felony a jui.soner 
niigiit demur in law, and then try the issue in fact if his dcunurrm* was 
decided against him. But this doctrine was finally overthrown m 
the ciise of Beg. v. Fadermaii, (1 l)cn, 0. C. 505,) where the Court 
held tliat judgment against a prisoner on general demurnir must be 
final, since a general demurrer admits all the material facts of tlui ease, 
thougli m the case of a spccii^l demurrer, winch is usually called a 
demurrer in abatement, it might be otherwise. In a fornuT case, { Reg. 
V. Birmingham Railway, 3 Q. B. ^23) the Court granted leave to 
plead after a demurrer. But there the mdictment was against a cor- 
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poratioii, and was on the special ground that a corporatio]i w^as not 
indictable. 

I may observe that nothing can well be nio’-e unjust than the rii!r 
whicli shuts out a defendant from pro\iiig his imiocona;, merely be- 
cau.s(‘ he has chosen first to challenge the soundness of his udversar> ’s 
law. By the system now in force m England in civil cases, a party 
may demur and plead at the .same time, and the Ncav York Criminal 
IVocedure (’ode allows a (Icfcndaiit, vsdiose demurrer is over-ruled, to 
plead over at once. Practically a prisoner will always be entitled 
to urge ill his defence on the ])lca of not guilty, any matter whicli 
would have been ground of gcmu'al (h‘murrer. Ylie hitler course how- 
ever will often save the delay of a long trial, and it is a pily it should 
be rendered so pcrilou.^. 

The CJrimiuul I’roccdure (hnlc contains no provision for trying a 
<jUCr>liou of hov apait from the facta, and onK speaks of one plea, 
Mz , not guilty. iCkap. XIX ) 

111. Pleas. 

I. Pleas to the juvi>{Uetioii seliloin arise under PhiglLsh law, since 
tlie same objection may be taken under the general issue, or by <ie- 
miiner, arrest of judgment, or writ of error, i •\ieh. 111.') But accord- 
ing to Mofussil prai'tie-c, a party who denies the jurisdiction of the 
Court to try him iim^t allege the reason of excinjitioii specials, and 
I 0 .SCS the advantage of il if he .suf)init.s to take his trial. 

.hulgmcut against the prisoner on a plea to the Jurisdiction is not 
conclusive, but merely compels him to answer to the charge. (Stark. 
IT. 292.) 

The Supreme ConrN have by their respective charters (uiminal juris- 
diction over all crimes eommiited within their loi*al limit.". Tlicy 
Jiavc also exclusive jurisdiction ova r all crimes committed by European 
British subjects within their respective (lovcrnments, or dependant 
thereon, or within the J)oininiorH of allied Native Princes. (Seo Xnte 
[). o ) They have also au Admiralty jurisdiction. (See Ante ]). k.j 

The jurisdiction of tin*. Mofussil Courts, with the single exception 
of the Admiralty jurisdiction vvliieli they have recently acquired, (See 
Ante p. 4) depends upon tlie olTeuce having been eomnutted with- 
in their local limits. (Oiminal Promiurc Code, .s. 4.) Eor this 
puqioae however the odViice is considered as having been committed, 
either where the act was done, or vvlicre the consequence ensued, 
(ibid. s. 5.) Thcielbrc if a wound was given m one Zillah, of which 
the sufferer died in anothci' Zillah, the offender might be tried in cither. 

Abettors may be tried cither in the district in which they abetted 
the offence, or in tliat wdierc it was committed, (ibid, s 6.) 

Iteceivers may be tried in any district in which they have had pos- 
session of the properly, or in which the principal criminal might be 
tried, (ibid. ss. 9 & 10.) 
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Oi7enc!f^ cominittod on the boiiiularies of two districts, or begun ni 
one and compbjted m aiiotbor, may be tried in either. (i))id. s. 7 } 

Oirenees oonunitteil on a journey or voyage in respect of any pro- 
])e.rry in or upon any vessel, eonvcNauee, or l)east of burden, may be 
tried in any district through wkicli such vessel, ice, passed in the course 
of the \o\age or jgurncy. (ibid s. 8 ) 

('Escape from iawfnl custody ma\ be tried in the district from 
^nIilcIi the e'r)L‘apc took place, or in which the olfeiider i.> apprehended, 
(ibid. s. 11.) Similarlv convicts ho return front traus[)ort at ion be- 
fore their sentenee- lias ( vpired iua\ bv^ trual either iii the (list net where 
thev are apjtreliciultvl, or m tint where they were originulK tried 
(^' 12 .) 

F;uro])eans, not being ruatisii subject®, and .Vincrieans can only be 
iri(‘d by a eownanted st'rvanl or a IJritish subjetd. (ibid. s. 28.) 

2. d he plea of Xot gnilU throws upon the prubecution the bnrtlH^ii of 
proving eve»’slldng that ts necessary to niak# out the enine (diavgcii 
W Ic're a yVA'/wr.' yhc/e ease has bt'cn made out, thejuison ina> father 
])ro(luc(' evidcnei' to (lispro\e it, or to justify it. for instance a inun 
('harged with ;m a"sault. ina> either show that he never comiiiitled 
the offence, nrtliul he u^ed the violence iirijmtcd to him in t]i(‘ (^creisc 
of his dnt\. I nder this ]>loa all objections may be trdvi'ii which show 
that the acts pro\cd do not ean4ilnte the legal definition of a crime. 

Where a jV, isi.uT refu-.C') to plead, a ph‘a of Not (luilty is enti'n'd 
tor linn, ami the trial j)ro{'cedb in all re.speet.s as if lie liad pleaded. 

8. I*yevioH$ Acrjuift-iL it is a wadi established rule* of lawg that 
a Ilian .shall not be twice \c\(^(l for one and the same eaii-'e. Tins does 
not mean that lie may not be twice tried lor the same otfenex', l)iit that 
in; may not ])nt tw'ic(‘ in peril. As Abbott (h .1. said, (Rex. v. 
Tayler. 8 Jk (h 50/ j 

“ A plea of previous actpufctal must show% tliat the deteudaiit law- 
fully aoqaittt'd, viz., that he w'a.s aet^uittcd uj>on an mdictiueut sufliciniit 
to induce jamishmcnt if he had been convicted, and charging the ham* 
offence.” 

Tile acquittal must he upon a trial which might have terminated in 
a eoiiviction. Tlicrefore if a bill is preferred to the Grand Jury wdio 
throw it out, this cannot be pleaded afterwards as an acquittal, (2 
Hah^, 24 j 6) and so it w'ould be if a case were investigated by a Magis- 
traU^ with a view to a committal and he refused to (toimriil . iiut if 
the ease wiire one wdth wdiich he was authorised to deal iinully, and he 
took it up for the purpose of disposal, and not of committal, and dis- 
missed the charge, this wrould be a bai* in future. 

So the indictment must be one upon wdiudi a conviction could have 
ensued, and therefore if the indictment were bad in law% an acquittal 
upon it would be no bar to a second indictment, because no convic- 
tion coukl hove been maintained upon the first. (Arch. 120.) And so 
it would be where the defendant luul judgment in his favor on demur- 
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rer, upon an indictment wliicli charged no offence. Rolfe, B. said in 
such a case, 

‘ "^riie ground of tlie judgment on the demurrer being in favor of the 
prisoner was that the former indictment did not charge any felony, d'he 
jinsoner was only discharged of the premises in that indictment specified, 
and that is no discharge from this indictment which does charge a felony. ” 
(heg. V. Kichmoud, 1 C. and K. 241.) ^ 

Lastly, the acquittal must be upon substanf ially tlie same charge. 
This IS tested by considering, whether tlu' evidence necessary to prove 
the indictment could have procured a legal conviftiou upon tin* first 
(Arch. 318.) Tlierefore an acquittal on an iudictnient for miirdei' will 
bar a subsecpieiit indictment for culpable lioinicide not amounting tu 
murder, since it would have been cornpeteat to acquit of the grav(* 
oiiciicc, and to convict of the minor. (Arch. 119 ) So a person acquit- 
ted of a Imrglarv or robbery cannot afterwards be indicted for an 
attempt to commit burglary or an assault with intent to rob. Tshir 
cun a person acquitted of a breach of trust bt‘ tried upon the .same fact 
allegi'd to lie a larceny. For m all the^e cases, if the facts set up m 
the st‘C()nd iudietment had been proved in the first, a con\iction 
would have resulted. Act 10 of iS52,ss. 9, 11, 13, Ante p. 290.) 

But an ac((uittal on a charge of breaking and entering a house, liav- 
ing made preparation lor causing hurt to any p'U'son, would be no bar 
to an iudietment for breaking and entering the same lioiise with in- 
tent to For tlie same evidence which would (msurc conviction 

on tlie .second indictment must result in an acquittal upon the first, as 
the ollences are distinct, (.ss. 457, 1-5 8, Sec. 2, Leach 710 ) 

The proof of the issue lies upon tlie defendant. A certificate under 
the hand of the Clerk of the Crown or tlie OlHeer having the eiistodx 
of the records of the Court in which the acquittal took place is .snfli- 
cient proof of the fact of the acquittal. (Act 1.5 of 1852. s 9.) Oral 
evidence is admissilile to show that the two iudietmeiits related 
to the same cliarge, as for instance that the house said to be broken, 
the property alleged to have been stolen, &c., were the same in each case. 

AVhere the plea is found against the defendant, the rule of Fuglisli 
Jaw was, that if the charge was one of treason or felonv he should lu; 
allowed to plead over, but if the indiclment was for a misdemeanor, 
judgment was passed at once for the Crown. (Rex, v. Taylor. 3 JL &0. 
512.) This distinction arose in da^s when every felony was a capital 
crime, and seems quite absurd in the present age when one class of of- 
fences is punished as heavily as the other. As the difference between 
felonies and misdemeanors is now abolishetl, the Comis will probably 
take a common sense view of the matter, and allow the defendant to 
})lead to the merits in every case. In the Mofussil this is undoubtedly 
the course which would be pui'sucd. 

4. The same remarks which I have just made upon the plea of 
previous acquittal apply to the plea of previous conviction. Instances 
are not likely often to arise. 
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for:ms of indictment. 

The foRowing forms are drawn upon the model of those contained 
in the Criminal Procedure Code, and are intended for the use of the 
Mofussil Courts. In order to adopt them to Supreme Court practice*, 
the commencement and couclu.sion will have to be altered. Indict- 
ments in the Supreme Court are always first found by the Grand Jury, 
and commence 

“ The Jurors for our Lady the Queen upon their oaths present that, &o.'^ 

Where the olfence is a statutable one, as every oflence will now be, 
they end with the words, 

“ Contrary to the form of the Statute in such cases made and provided.” 

• The omission of these words is however immaterial since Act 1 0 of 
1352. s. 21. (xSec Ante p. 389, Arch. 111.) 

I have ill many eases made the indictment monj specific in its state- 
ment of oftsnee than the correspoTuling form given in the Cofle. I 
cannot imagine that the legislature intended that the indictment should 
convey no infornmtion whatever cither to judge, jury, or prisoner, as 
would certainly be. the case if it merely stated that on a certain day A 
cheated. 


I have also referred to those enactments whi( li govern indictuKuits 
in the Supremo Court, partly to facilitate referencij by Supreme 
Court practitioners, and partly as furnishing a guide to practitioners 
in the Mofussil, in cases not otherwise provided for. 

To prevent repetition I may here notice certain sections of the Cri- 
minal Law Amendment Act (ic of 1853) which are continuaUy brought 
into play. 

V. In any indictment for forging, uttering, stealing, embezzling, dc- 
f • r. 4 . stroying or concealing, or for obtaining by false 
caTes^^of any instrument, it shall be sufficient to 

forgery and utter- describe such instrument by any name or designa- 
ing, stealing, and tioii by which the same may be usually known, or 
embezzling, or ob- Ly the puqiort thereof, without setting out any 
taimng by false thereof, or otherwise describing 

pretences. the same, or the value thereof. 


YI. In any indictment for engraving, or making the whole or any 
part of any instrument, matter or thing whatsoever, 
. engraving using or having the unlawful possession of 

any plate or other material upon which the whole 
or any part of any instrument, matter, or thing whatsoever sbaU have 
been engraved or made, or for having the unlawful possession of any 
paper upon which the whole or any part of any instiminent, matter, or 
thing whatsoever shaU have been made or printed, it shaU be sufficient 
to describe such instrument, matter, or thing by any name or designa- 
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tion by which the same may be usually known, without setting 
out any coj)y or fac-simile of the whole or any part of such instrument, 
matter, or thing. 

VII , In all other cases, wherever it shall be necessary to make 
any averment in any indictment as to any instni- 
In other cases. meat, whether the same consists wholly or in ])art 
of writing, print, or figures, it shall be sufficient to 
describe such instrument by any name or designation by which the 
same may be usually known, or by the purport thereof, without setting 
out any copy or fac-simile of the whole or any part thereof. 

YlII. Vrom and after the coming of this Act into operation, it 
shall be sufficient in any indictment for forging, nt- 
Intent to defraud tering, offiering, disposing of, or putting off any in- 
particular i)ersons strument wduitsoever, or for obtaining or attempt- 

or proveVln cSs ^ any property by false pretences, to 

of forgery, \itter- allege that the defendant did the act with intent to 
mg, or false pre- defraud, 'without alleging the intent of the defen- 
tences. dant to be to defraud any particular P^son ; and 

on the trial of any of the offencf's in fnis section 
mentioned, it shall not be necessary to prove an intent on the pari of 
the defendant to defraud any particular person, but it shall be suffi- 
cient to prove that the defendant did tin? act charged with an intent to 
defraud. 


Coin and bank- 
notes maj' be de- 
scribed simply as 
money. 


XVITI. Til every imUctment in wliicli it shall be necessary to make 
any averment as to any money or any note of 
^ny bank, it shall be sufficient to desciibe such 
money or bank-note simply as money, witliout 
Specifying any particular coin or bank-note ; and 
such allegation, so far as regards the description of 
the property, shall be sustained by proof of any amount of coin or of 
any bank-note, although the particular species of coin of which such 
amount was composed, or the particular nature of the liank-uote, shall 
not be proved, and in cases of embezzlement and obtaining money or 
bank-notes by false pretences, by proof that the offiender embezzled or 
obtained any piece of coin or any bank-note, or any portion of the 
value thereof, although such piece of coin or bank-note may have been 
delivered to him in order that some part of the value thereof should 
be returned to the party delivering the same, or to any other person, 
and such part shall have been returned accordingly. 


Jndictmmtfor Abetting an Offence, where the Principal is also indicted. 

That he the said A B on or about the day of at 
committed murder by causing the death of and that he 

has thereby committed an offence punishable under s. 302 of the 
Penal Code and within the cognisance of the (style of Court.) 

That he the said C I) on or about the day of at 

abette<l the commission of the said murder by the said A B, and that 
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lie has thereby committed an offence puiuahable under ss. 109 aud 302 
of the Pcual Code and within, &c. 

Indictment for Abetting as a Separate Offence. 

That one C D (or certain persons unknown) on tlie day of 

conunitted theft by stiuilin^ 11s. 50 the property of one 
and that he the said A B abeit^ed the said C t) (or the 
said persons) in the commission of the said theft, and that lie has 
thereby committed an offence punishable under ss. 109 and 379 of the 
Penal Code and within, &c. 

# 

Indictment for Abetting one Offence where a different Offence 
is committed. 

That he on or about the day of did instipjate and 

abet one A 13 to break by night into the house of one C 1) having 
made preparations for causing hurt to a person, and that the said A 13 
did in pursuance of such abetment break into the house of the said 
C 1), aud killed one E F then being in the said bouse, aud tliat he the 
said (abettor) has tUereby-^ommitled an offence punishable under ss. 
Ill and 302 of the Penal bode and within, kc. 

Indictment for Abetting an Offence which is not commitied. 

That he on or about tlie day of did instigate and 

abet one C D then being a Village Moonsiff in to take a 

gratiiication other than his legal rcnuinei’ation as a reward for showing 
favor to him the said (abettor) in O. S. 1 of ISiil then pending bdbre. 
him the said C D, and that lie has thereby committed an offence punish- 
able under ss. 115 and 161 of the Penal Code and within, &c. 

Indictment against a Public Servant for Concealing a Design to Commit 
an Offence which it was his dutg to prevent. 

Tliat on or about the day of A. B and certain 

other per^ns unknown committed dacoity in the villagi* of 
and that li(^ the said (ihfendmil) being a police peon anti, as siicli, 
a public servant whose duty it was to prevent the said crime, being 
well aware of the design to commit the said offencA% did voluntarily 
conceal the same, and did illegally omit to inform his superior officer 
of su(‘h design, and that he has thereby committed an offence 
punishable under ss. 119 and 391 of the Penal Code aud within, &c. 

Hole . — The indictment ought to state such facts c'ls will show not 
only that the defendant was a public servant, but also that he was a 
public servant whose duty it was as such, not merely as an ordinary 
citizen, he prevent the offence. 

Indictment for Waging War. 

That he on or about the day of at 

waged war against the Quexin, and that he has thereby conamitted an 
offence punishable under s. 121 of the Penal Code and within, kv. 

Note. — Tt is not necessary to set out the particular acts of the defen- 
dant. (Arch. 598.) ^ 
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Indtcimeni fur Attempting to overawe a Comicillor by Violence, 

That he on or about the day of ^ with 

the intention of inducing the Honorable A E a member of the Council 
of the Governor General of India to refrain from exercising his lawful 
power as such member, assaidted such member, and tliat he has there- 
by committed an offence punishable under s. 124 of the Penal Code 
and within, &c. 

Indictment for Attempting to Seduce a Soldier from his Allegiance, 

That he on or about the day of attempted to seduce 

from his allegiance to the Queen one then being a private soldier 
in the Ttegiment of Her Majesty’s Madras Army and that he has 

thereby committed an offence punishable under s. 131 of tlie Penal 
Code and within, &c. 

Indictment for Joining an Uttlaufal Assembly Armed with a 
Deadly Weapon, 

That he on or about the day ^f at with 

other persons to the number of live or more did unlawfully assemble 
together he the said being then and there armed with 

a deadly \vcapon that is to say a gun, and that he has thereby com • 
initted an offence punishable under s. 144 of the Penal Code and 
within, &c. 

Indictment for Jlloting. 

That he on or about tin* da}'^ of at with other 

persons to the number of five or more unlawfully assembled 
together at and there committed the offence of rioting 

and that lie lias thereby committed an offence punishalile under s. 147 
of the Penal (-ode and within, &e. 

Indictment for an Affray. 

That on or about the day of they 

the said A B and C 1) did commit an affray in the public street at 

and that they have thcrcdiy committed an offence punishable 
under s. 160 of the Penal Code and within, &c. 

Indictment against a Public Servant for Accepting a Gratification. 

That he being a Public Servant, that is to say, an Inspecting 
Engineer in the Department of Public Works accepted for himself 
from one A B a gratiheation, other than legal remuneration, as a motive 
for his the said {defendant s) procuring a certain contract for the said 
A B, such being an official act, and that he has thereby committed an 
offence punishable under s. 161 of the Penal Code and within, &c. 

Indictment for Non-atlendance in Obedience to a Lawful Summons, 

That on or about the day of one A B then being 

Zillah Judge of ^ and being as such Zillah Judge legally 
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competent to issue a summons, did by his summons call upon the said 
[defendunt) to appeiir and give his evidence at the Court House of 
on and such summons was duly served upon the said 

(defendant) yet he intentionally omitted to attend at the said Court 
House and that he has tliereby committed an oflencc punishable 
under s. 174 of the Penal Code and within, &c. 

Indictmnt for Disobedience io an Order Promulgated by a Pubhc 
Servant. 

That on the day of A B then being Magistrate 

of made and promulgated an order directing the Left Hand 

Caste to refrain from conducting a procession through the 
street in the Yillage of , such being an order whiclt he was 

lawfully empowered to promulgate, and the said (dtfendants) well 
knowing the said order disobeyed the directions of the said A B, and 
coiulucted the procession through the said street, whereby a riot was 
caused in the said Village, and that they have thereby committed an 
offence punishable under s. 188 of the Penal Code and within, &c. 

]^oie . — The indictment ought to show that the public servant was 
one authorised to promulgate au order, and that the order was one 
which he was competent to make. 

Palse Evidence. In diet men t for Giving False Evidence in a 
Suit before a District Moonsijf 

That he on the 1st day of May 1861 being summoned as a witness 
in O. Sf.1 of 1861 being a judicial proceeding then pending before the 
l)istriet Moonsiff of and being bound by solemn aHirmatiou to 

state the truth, did knowu'ngly and falsely state that he had seen oilc 
Bainasaw'iiiy sign a certain (looument marked A, whereas he had not 
seen the said llainasawmy sign the said doeimieut, and that he 
has thereby committed an offence punishable under s. 193 of the Penal 
Code and within, &c. 

Indictmfit for False Statement in an Income Tax Return. 

That he on the day of being bound by law to make 

a declaration as to the amount of his profits for the year 1860, which 
declaration the Special Commissioner of Income I'ax was authorized to 
receive as evidence of the amount of such profits, made a return to 
Robert Ellis, then being Special Commissioner of Income Tax lor the 
Town of Madras, and did in such return knowingly and falsely state 
that his profits for the year 1860 had been only Rupees 1,000, wLereas 
his profits for the said year had been Rupees 10,000, and that lie has 
thereby committed an offence punishable under s. 199 of the Penal 
Code and within, kc. 

Hote . — The practice in the Supreme Court is to set out the sub- 
stance and as nearly as possible the woi'ds of the statement upon which 
perjury is assigned. This practice ought I think to be observed in 
the Mofussil, otherwise it would be impossible to anticipate the parti* 
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cuUir pari of his statement which the defendant would have to main- 
tain, or to brinpj witnesses to prove its truth. The statement proved 
must (dso he substantially the same as tiiat set out, unless the record 
is amended to meet the variance. (Arch. 632.) It must also be ex- 
pressly allej^ed that the statement was knowingly and falsely made ; 
(Arch. 677) but this allegation will be borne out by proof that the de- 
fendant had no reason to believe his assertion to be true, though lie 
did not in point of fact know it to be false. (Arch. 680.) 

Ey Act 16 of 1852, s. 19, it is provided that in any indictment for 
perjury it shall l>e sufficient to set forth the substance of the oflencc 
charged upon the defendant, and by what Court or before whom the 
oath &c. was taken, without setting forth any part of any proceeding 
in law or in equity, and without setting forth the commission or au- 
thority of the court or person before whom such offence was committed. 

Jndktmnt for using Evidence known to be False. 

That one Itaraasawmy fabricated false evidence by making a false 
(‘.ntry in an [iccoimt book, ])urportirjg to be an entry of a payment of 
Its. 1,000 made by the defendant to one Verasawiny, and that he, the 
defendant, in O. S. 1. of 1861, being a judicial proceeding before the 
il Judge of , corruptly used the said entry as genuine evi- 

(leiKic knowing it to be fabricated, and that he has tlua-eby committed 
an offence punishable under s. 196 and 193 of chapter XI of the 
Penal Code, and wdtliin, &c. 

Indictment for Fraudulent transfer of Propertg. ^ 

That one A E was a creditor of the said (defendant) and had sued 
hnn in the Moonsiff’s Court of in O. S. 1 of 1861, and 

had obtained judgment against him for the sum of Ks. 1,000, and the 
said (defendant) intending to prevent a certain piece of land situated in 
the village of from being taken in execution of the said decree, 
fraudulently transferred the same to one A E, and that he has thereby 
committed an offence punishable under s. 206 of the Penal Code, and 
within, &c. 

Indictment for a False Claim, 

lliat he on or about the day of coinmencjed 

a suit in the District Moonsiff’s Oourt of against one 

A E, and in the said suit falsely claimed to l)c the owner of ceitain 
jewels llien in tlie possession of the said A E, with intent to injure the 
said A E, whereas be well knew that he was not the owner of the jewels 
so claimed, and that he has thereby committed an olfenee pimi^iablc 
under s. 209 of the Penal Code and within, Slc. 

Indictment for a False Charge of an Offence. 

That be on or about the day of with intent 

to (iause injury to otm A E appeared before the Magistrate of 
and tberu falsely charged Ike said A B with having stolen Es. 50, he 
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the said (defendant) at the time well knowing that A 11 had not stolen 
the said inonev, and that there was no just or hmd’ul ground for ’eueh 
elmrge, and tliat he has thereby committed an oiTeut'C j)uniyhable under 
s. 211 of the Penal Code and vrithiu, &c. 

Indict nmit for Ilarhourhtg an Offender, 

That on or about the day of the eninc of dsu*oity 

was committ(*d in the village of " and that he the said 
ant) harboured one A B, uhoin ho at tlie lime he harbounal him knew 
(or had reamu to beliece) to be one of tlu^ ollVnders, and that he ha-i 
tliercby committed an offence piinishuble under s. 212 of the Penal 
Code and within, &e. 

Indictment for CounterJeUing Coin. 

* That he on or a])out the day of connb'rhaled a piece 

of tlie Queen’s (\)in known as a Company’s Uupee, and that hi‘ has 
tliereby committed an offeiu^c punishable umlcr s. 232 of the Penal 
Code and within, kc. 


Judicfmenl for Passing off and Possessing Counterfeit Com, 

Pt^rst ; That lie on or about the day of liaving 

a (Jounb*neit Coin, which was a Counterfeit of a piece of tlie Quecai’s 
(k)in known as a (-ompany’s Knpee, and which, at ihc time when lui 
be(*am(i possessed of it, he knew to be a t4)uni(‘rfeit of tlie Queeifs 
Coin, fraudulently delivered the same to one A B, and that lie, has 

thereby (iommitted an offence punishable under s. 240 of tin; Penal 

Code and wuthin, &c. 

Secondig ; T’iiat lie on or about the day of deliviTcd 

to one All as genuine a Counterfeit (Join, that is to say a (<ounliTf(;il 
Bupee, knowing the same to be Counterfeit, and that la*, has tlua’iliy 
committed an offence punishdblo under s, 241 of the Penal Code and 
within, &c. 

Tiiirdlg ; That he on or about the day of was 

fraudulently in po.ssession of Counterfeit Coin, that is to sny tliree 

CoimtcTfeit anna pieces, he, at the time when he liceame ])osscsHed 
thereof, having w^ell knowm that they were Counterfeit, and that he has 
thereby committed an offence punishable under s. 242 of tlie IVmai 
Code and within, &c. 

Indictment for Murder and Culpable Homicide, 

First ; That lie on or about the day of at 

committed murder by causing the death of and that he has 

thereby committed an offence punishable under s. 302 of the i^cnal 
Code and within, &c. 

Secondig ; That he on or about the day of at 

committed culpable homicide not amounting to murder by cans- 



304 


TORMS OF INDICTMENT. 


ing the death of and that he has therel>y committed an 

offence punishable under s. 304 of the Penal Code and within, &c. 

— According to English law separate Counts stating the same 
offence as murder and culpable homicide are not necessary. Upon an 
indictment for murder the jury are at liberty to find guilty of the lesser 
offence only. 

By Act 16 of 1852 s. 4 it is unnecessary to set forth the manner or 
means by which the death was caused, and it is sufficient to charge 
that the defendant did feloniously, wilfully, and of his malice afore- 
thought kill and murder the deceased, and it is sufficient in an indict- 
ment for raanslaucjhter (culpable homicide) to charge that the defendant 
did feloniously kill and slay the deceased. The word “feloniously’^ 
will now be unnecessar)\ 

Indictment for Cansbtg Miscarriage, 

That he on or about the day of voluntarily and 

without the consent of A B, then being a woman with child, caused 
the said A B to miscarry, such miscarriage not being caused in good 
.faith for the purpose of saving the life of the said woman, and that he 
has thereby committed an offence punishable under s. 313 of the Penal 
Code and within, &c. 

Indictment for Causing Grievous hurt hy Dangerous Weapon, 

That he on or about the day of voluntarily caused 

grievous hurt to one A R by means of an instrument for shooting, that 
is to say a pistol, the said hurt not being caused on grave and sudden 
provocation, and that he has thereby committed an offence punishable 
under s. 326 of the Penal Code and within, &c. 

Indictment for Wrongful Confinement for the Purpme of 
Compelling Restoration of Property. 

That he on or about the day of wrongfully confined 

one A B, for the purpose of constraining the said A B to cause the 
restoration of certain jewels before then stolen from him the said 
(defendant) and that he has thereby committed an offence punishable 
under s. 348 of the Penal Code and wuthin, &c. 

Indictnunt for an Assault, 

That he on or about the day of assaulted one A B, the 
said assault not being committed on grave and sudden provocation 
given by A B, and that he has thereby committed an offence punishable 
under s. 352 of the Penal Code and within, &c. 

Indie Iment for Kidnapping from Lawful Guardianship. 

That he on or about the day of kidnapped one A B, 
being a female under the age of 16, from the lawful guardianship of her 
father C D, and that he has there% committed an offence punishable 
under s. 861 of the Penal Code and within, kc. 
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Indictment for Rape* 

That he on or about the day of committed rape upon 
the person of one A 15, and that he has thereby committed an oftciice 
punishable under s. 370 of the Penal Code and witliin, &c. 

Indictment for Theft hp a Servant* 

Tliat he on or about the day of iKiinj]; the servant of one A 
B, did commit theft by taking six spoons then in the possession of his 
said master, and that he has thereby committed an offence puiiishalilc 
under s. 381 of the Penal Code and within, &c. 

Note* — As to the description of the property stolen, see Ante p. 297. 

If the facts proved under this indictment amount to embez/demeni, 
there may still be a conviction ; see Ante p. 290. 

Where property alleged to have been stolen at one time, appears to 
have been taken at different times, the prosecutor shall not be required 
to elect upon which taking he will proceed, unless it shall appear that 
there were more than three takings, or that more than six. months 
elapsed between the first and last ; in either of which cases, the prose- 
cutor shall be required to elect to proceed for such number of takings, 
not exc.eeding three, as have taken place within six months from lirst 
to last. (Act. 16 of 1852, s. 17.) 

Indictment for Extortion hp 'Putting in Fear of Death. 

That he on or about the day of did extort a pro- 

missory note for Itupees 100 from A B having, in order to the com- 
mitting of such extortion, put the said A B in fear of death, and that 
he has thereby committed an offence punishable under s. 386 of the 
Penal Code and within, &c. 

Indictment for Illghioay Robbery bp Night, 

Tliat he on or about the day of on the 

highway leading from A to B, and between sunset and sunrise, rob- 
bed one C I) of a watch and seals, and that he has thereby committed 
an offence punishable under s. 392 of the Penal Code and within, kc. 

Indictment for Dacoitp with Murder, 

That, on or about the day of he with others to 

the number of five or more committed dacoity at the village of 
and that in committing such dacoity one of the said persons mur- 
dered one A B, and that he the said {defendant) has thereby committed 
an offence punishable under s. 396 of the Penal Code and within, &c. 

Indictment for Criminal Misappropriation, 

That he on or about the day of dishonestly mis- 

appropriated certain jewels, knowing that such property was in the 
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possession of one T^nmusuwuiv, now < Ur eased, at the time ol’ his death, 
and that the siiuie lias not since been in the possession of nny person 
legally entitled to such possession, and that he lias tlieieby eommitted 
an orfenee punishable under s t’hap. XV J I of the Penal Code 
and within, &c. 


Indictment for Criminal Breach of Trust. 

Tliat he being tlie Clerk of Messrs, A & Co., and beingin such cajia- 
eity entrusted with a promissory note the property of the saul Messrs. 
A & Co., committed criminal breach of trust by dishonestly eonverting 
the said note to Ids own use, and that he has thereby committed an of- 
tence punishable under s. 40S of tlu*. Penal Code and within, &e. 

Note, — As to the description of the propeity embezzled, see Ante 
p. 297. 

Tf the alleged embezzlement should turn out to be a tlieft, the de- 
fendant may still be convicted under this indictment. Bee Ante p. 290. 

The Criminal Procedure Code seimis to consider that a mere state- 
ment that A eommittcul eriniiiial breach of trust is sutheient in an in- 
dictment. Even if such an indictment should b(; held legally sullici- 
cut, it is obvious that justice demands a more sptjcilie staleineut irom 
the proseeutor. 

hidictment for Receicinq Stolen Propertt/. 

1’hat lie on or about the day of dislionestly re- 

ceived a gold bracelet, then being stolen property, knowing the same 
to be stolen property, and that he lias tluTebv eouimilted an otfeiier 
pimislialile under s. Ill of tlie Penal (kale and ivillun, K<*. 

Indictment for CJieafint/. 

That he on or about the day of clieated one 

Veerasawm\, by falsely pretending that a (‘ertam ornament v\as imule 
of gold, and thereby deeched the said Vecrasawmy, and fraudulently 
induced him to pay the sum of Rupees ]()<i as tlu‘ piiee of tlie said 
ornament, whereu.s tlie said ornament was not of gold, in eoUflecpieiiee of 
which the said Yeerasawmy sidfered damage in his property ; and that 
lie has thereby committed an ollencc punishable under s. 429 of the 
Penal Code and within, &c. 

Note. — Under English law an indictment for cheating was bad 
unless it set out the false pretences, and it was not sufficient merely 
to alh'ge that the money was obtained from the defendant by false 
pretences. (Arch. 388.) Probably in Mofussil practice such particularity 
would not be held necessary, but it seems to me most advisable that 
the indictment should be as specific as possible for the ])rotectiou of 
the prisoners. A mere allegation in the words of the (’ode, that A 
cheated B would be too vague to give any information of \aluc to the 
prisoner or the judge. 
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According to the practice ol the Supreme dourt it is also uecessnrY 
to negative the ])ret(‘nce5, by s])ecial a\ermcm, { Vreh. 393) but out of 
tliose liiiiiU such precision would probaldy not be required. 

As to the mode of describing the property obtained bv cheating, 
See Ante p. 297. 

Indicliueni for ^Ji^chirf to Cattle. 

Tliat lie on or about the day of committed mis- 

(hief l)y rrmimiug a horse tlu; property of^A 15, and that lie has thereby 
cominitted an olfeiice puuibhable under s. 127 of tlie IVmal Code aud 
witliin, &.C. 

Indictment Jor 1, nr king JJousc-Trespass by 'Night. 

That he on or about the day of at 

(•mnrnit^ted lurkiiig-lioubc tr('-]iass l)y night m tlie house of and 

that he has tljcrt'by committed an olfenee punishable under s. ttl' 
of the renal Cod(‘ and witluii, See. 

Indictment for Breaking open a Closed Receptacle entrusted to kuh. 

That he being entrusted Mitli a closed receptacle, that is to say a 
box, containing did, on or aliout the day of 

disliorie-.tly break open tlie same, iiol iiaxing authority so to do, and 
that he lias thereby committed an ofieriee pumshahlc under s. 4C2 of 
the Penal (Jode and within, &c. 

Indictment for Forging a B'lU of Fxchange and Fraudnlenllg 
nsing the same. 

Tird ; That lie on or about the ilay of forged a 

certain Bill of I'Xchange, purporting to be a valualile security, with in- 
tent to defraud, aud that he has thereby committed an olfenee punish- 
able under s, 407, of the Piuial Code and within, 

Secondly ; That he on or about the day of frau- 

dulently used the said foigcd Jbll of Exchange as geiuunc, lgj||,ing it 
to be forgeil, and that he has thereliy committed an oflence aH^haliie 
under ss, 471 and 467 of the Penal C'ocle and within, &c. 

Note. l^y Act 16 of 1S.72 s. 5, in any indictment for forging or 

uttering any instrument, it is sufFieieut to desiTibe it by any name by 
which it isS generally known, or by its purjmrt, without selling forth 
any copy or otherv\ise describing it, or its value. 

Where the forgery consists in altering a true instrument, the oficucc 
may still be described as a forgery of the whole. (Ante p. 255. Arch. 
465 ) 

It is not necessary to mention the person upon whom thi'. forgery 
has been passetl olf, or attempted to be so. (Arch. 466 ) 

It is sufficient to allege the intention to defraud generally, without 
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FORMS OF INDICTMENT. 


stating any particular person who would be defrauded by the forgery, 
(Act 16 of 1852. s. 8.) 

Indictment for Defamatmi, 

That he on or about the day of defamed A B by 

writing and publishing concerning him the following words {liere imert 
the defamatory matter') and that he has thereby committed an otFence 
punishable under s. 500 of the Penal Code* and within, &c. 

Indictment for Criminal Intimidation, 

That he on or about the day of criminally inti- 

midated A B by threatening to cause grievous hurt to one B 0, and 
that he has thereby committed an offence punishable under s. 506 of 
the Penal Code and within, &c. 





I N D B X . 


Page. 

ABDUCTION 

definition of the tcnn, XYI. S62, ... ... 198 

simple, how punishable, XVI. 363, ... ... ib, 

in order that the person abducted may be murdered, 

XVI. 361, ... ih. 

may be wrongfully confined, XVI. 366, ... 199 

of woman, in order to seduce her or make her mniTy, 

XVI. 366, ... ... ... ... ib. 

of a person, to subject him to grievous hurt, &c. XV1.367, ib, 

concealing, &c. person abducted, XVI. 368. ... ... ih. 

of a child, to take property from it, XVI. 369, ... 200 

See — Torced Labor. Kidnapping. Slave. 

ABETMENT 


in what it consists, V. 107 and 108 and Explans. ... 62«64 
to constitute, it is not necessary that the act abetted 

should be committed, V. 108, Explan. 2, ... 63 

or that the person abetted .should be capable by 

law of committing an oifence, ib. Explan, 3, ib. 
of abetment as an offence, ib. Explan. 4, ... ... ib^ 

does not require concert between abettor and person 

committing the act, ib. Explan. 5, ... ... 64 

punishment for, where the act abetted is committed in 

consequence, V. 109, and Explan. ... ib. 

if the person abetted has a different inten- 
tion or knowledge, V.llO, ... ... 65 

when one act is abetted and another is 


done, V. Ill, ... ... ... 

w^hen abettor is liable to punishment for both 

the act abetted and the act done, V. 112, 66 

where an act for which abettor is liable causes 


an effect different from that intended, 

V. 113, ... ... ... ... ib. 

when the abettor is present when the act 

is done, V. 114, ... ... ... iA 

if offence abetted is punishable with death 
or transportation for life, and that offence 
is not committed, &c., V. 115, if hurt is 
caused, td. ’ ... ••• . . ** 

if offence abetted is punishable with im- 
prisonment and that offence is not com- 
mitted, &c., V. 116, ... — ^7 
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Pack. 

AB ETjMENT— 

and if abettor or person abetted is a 

public servant, &c., i/>. ... ... 67 

piinislnnent fo^ oflencn by the public {leueiuilly, or by 

persons more than in number, V.|^7 ... 68 

waginti; war against the Queen, VI. 121, 73 

agttiust an ally of the Queen, VI. 125, 77 

of mutiny, Y 11. loi, ... ... ... ... 70 

where the mutiny is in coiise(T[uence com- 
mitted, Vll. 1*32, ... ... ih. 

of assault by soldier &c. on superior officer, VII. 133, 134, 8 ) 

of desertion, 135, ... ... ... . , lb, 

of act of insubordination, VII. 138, . . ... 81 

ill India, the counterfeiting out of India of Queen’s coin, 

Xil. 236, ... ... ... 140 

See -- Concealme/U, Tiihlic Servant, Suicide, 

ABSCONIUNG 

to avoid service of summons or order, X. 172, ... 07 

ACCIDENT 

act done by, when it is no offence, IV. 80, . . . . 3 t 

ACT 

what the word denotes, 11. 33, ... ... ... 15 

when it includes illegal omissions, II. 32, ... ... J4 

offence caused partly by, and partly by omission, IT. 36, 15 

done by several persons, each is liable for, when, II. 34, 

35,37, 38, ^... ... ... ... 15,16 

See — Jlep&al, 

ACTS OE STATE 

Avhat are, ... ... ... ... 27-30 

Alunicipal tribunals have no jurisdiction over, ... ib. 

become so by ratification, ... ... ... 30 

ADmRALTY JUllISDICTION 

what Courts possess, ... ... 4 

over what cases it extends, ... ... ... 5 

ADOPT 

forging authority to, XVIIL 467,... ... ... 258 

Sec — Forgery. 

ADULTERATION 

of food or drink intended for sale, XIV. 272, ... 153 

selling, &c. food or drink after, XIV. 273, ... ... ib, 

I^^Tdrup, XIV. 274, ... ... ... ... r54 

sale of adulterated drugs, XIV. 275, ... ... ib, 

ADULTERY 

how punished, XX. 497. ... ... ... 271 

enticing or taking away, S&c. a married woman with intent, 

&c., XX. 498, 272 

Sec — Marriage. 

AEE3RMATION 

solemn, when included in the word^‘* oatb/^ II. 51, ... 


18 
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AFFRAY 

wliat constitutes an, Till. 15*,), ... SK 

})imislnuejit for coniiniltiiig, VIH. 3 BO, ... ... fV/. 

assaulting public officer, suppre&biiig an, VIII. 152, ... 8‘J> 

Sec — /iioL Uiitawftd jrlsaetMy, 

AUENr 

of owner or occupier of land, not gi\ing police notice of 


riot li:c., Vlll. 154, 155, ... 85,80 

when liable to fine if riot &c. is 

committed, VifL 15t>, ... SB 

S(^c — Breach of Trust. Biot. Vuhticfui Asbetuhty. 

All) 

definition of the term, V. 107, Explim. 2, ... ... C2 

ALIA OF THE (iUEEX 

waging war against Asiatic, Vi. 125, ... ... 77 

committing depredation on, V 1 . 126, ... ... ih. 

receiving propertv taken from, VT. 127, ... ... 78 

Ai;iKUATK>X 

made in a document, when it ammmt& to forgery, XVIII. 

404, ... ... ... .. 251-257 

See — Cuiu* Foryert/. 

A MERIC AX 

wdien convicted is to be sentenced to penal servitude in- 
stead of transportation, 111. 50, ... ... 10 

ANiM\L 

what the word denotes, TI. 47, ... ... ... 17 

likely to danger human life or do grievous Imrt, negli- 


genee on the part of the possessfir of, MV. 2 SO, 102 

mischief done by poisoning, kilhu-j:, maiming, k'c. any, of 

the \aluc of 10 JUipees oi upwards, X \' I J. 428, 2 12 

elephant, eamcl, horse, mule, bnffiilo, bull, cow or ox, 

XVlL42i), ... ... ... ... ih. 

any animal of the value of 51) rupees, ih. ... . . 21 J 

See — Mi^f'libf. 

ANNCnAXCE 

caused by a drunken man, XX 11. 510, ... ... 285 

See — bwdt. hitiniidatlon. 

APPREHENSION 

of offender or person charged with ofrenc.6, wilfully neg- 


lecting to aid in, when bound to do so, X. 

187, ... ... ... . . 105 

prewnting, by harbouring, &c. XT. 216, ... ... It3() 

p ubiic officer voluntarily omitting, XI. 221,... ... 132 

if offender is under sentence of Comt, XT. 222, ... 133 

resisting, of oneself, XI 224, ... ... ... 134 

of another, XL 225, ... ... ... 

AllRlTRATOR 

when a “ public servant” II. 21, .. ... ... H 

false evidence before an, Xf, 192,... ... ... 1^9 
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INDEX, 


Page. 

AKMY 

offences relating to the, YII. 131—140, ... ...79-81 

ARREST 

what amount of violence justified by resistance to ... 60-61 
when a private person is authorised to ... ... 105 

^ee.—Jpprehenmn. Escape. 

ASSAUI/r 

definition of the word, XVT. 351., ... ... ... 194 

mere words alone do not amount to, ih. Explan. ... ib. 

how punishable, if simple, XVI. 352, ... ... 195 

on Oovenior-General, member of Council, &c. VI. 124,... 77 

abetting, by Soldier or Sailor on superior officer, Vll. 

133,134, ... ... ... ... 80 

on public officer while suppressing riot, &c. YIII. 152,... 84 

on public officer generally, XY I. 353, ... ... 196 

on a woman with intent, &c. XYI. 354, ... ... ih, 

on any person in order to dishonor, XVT. 355, ... ib, 

in attempt to steal property he is carrying, 

XVI. 356, 197 

in attempt wrongfully to confine a person, 

XYI. 357, lb, 

on provocation, XYI. 358, ... ... ih. 

Sec — Private Defence. Punishment. 

assembly 

when it is “ unlawful,” VIIT. 141, ... ... 82 

joining or continuing in assembly of five or more persons, 

See. after notice to disperse, Yiili|:15i and 
Explan. ... ... ... ... 84 

See — Unlawful Assembly. 

ASSESSOR 

assisting Court of Justice is a “ public servant,” IT. 21 , 11 

personation of an, XI. 229, ... ... 136 

ASSOCIATION 

whether incorporated or not, is included in the word 

“ Person,” 11, 11 , ... ... 9 

ATMOSPHERE 

making it injurious to health, XIV. 278, ... ... 15G 

ATTEMPT 

to wage war against the Queen, YI. 121 , .. ... 73 

ally of the Queen, YI. 125, ... 77 

to restrain or overawe Governor-General, Member of 

Council, See. YI. 124, ... ... ... ih, 

to rescue prisoner of state or war, YI. 130, ... ... 79 

to commit Murdm% XYL 307, ... ... ... 179 

Culpable Uomkhde^ XYI. 808, ... ... 1 $(> 

Suicide, XYI. 309, ... ... ... ih, 

to commit an ofience not otherwise expressly provided 

for,XXlII.611, 285,181 

See — generally^ under the heads of the various offences. 
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Page. 

AUTHORITY 

forging for receipt or transfer of valnable securities, 


&c., interest, &c., goods, Sdc., XVIIL 467, ... 253 

BAPTISM 

forging register of, XVIII. 466, ... ... ... ih. 

See— 

BELIEVE 

“ reason to believe,” meaning of the term, II. 26, ... 13 

BENEFIT 

^ what the word does not mean in certain cases, IV, 92, 

Explan.,.., ... ... 47 

BIOAMY 
See — Marriage. 

BIRTH 

concealment of, of child, XVL 318, ... ... 184 

forging register of, XVIII. 466, ... ... 258 

See — Miscarriage. 

BREACH OE TRUST, CRIMINAL 

definition of the offence, XVII. 405,... ... 224 

simple, how punishable, XVIT. 406,.,. ... ... 225 

by carrier, clerk or servant, how punishable, XVII. 407, 

408, ... ... ... 227-8 

public servant, XVII. 409, ... ... 228 

banker, merchant, or agent, ... id. 

See — Tk^. 

BREAKING OPEN 


a closed receptacle containing property, &c. XVII. 461, 252 

if receptacle was entrusted to offender’s care, XVIL 

462, ... ... ... ... id. 

See — Criminal Trespass, 

BRIBE 

public servant taking, IX. 161 and Explan.,... ... 90 

person expecting to be a public servant taking, id. ... 91 

taking, for corruptly influencing public ser\"ant, IX. 162, 92 

for personally influencing him, IX. 163, ... id. 

public officer abetting the taking of a, IX. 162, 163, 164, 92,93 
obtaining a valuable thing without consi- 
deration, &c. IX. 165, ... ... 93 

Offer of a bribe, V. 109, 116,... 64,68 

See — Gratification, JPubJic Servant, 

BRIDGE 

injuring a public, so as to make it impassable or less 

safe, XVII. 431,* ... ... ... 243 

Mischief, 

BRITISH INDIA 

- what the words denote, H. 15, ... ^ 9 

BRITISH SUBJECT 
meaning of the term, 

J A ?< 
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Page. 

BEITISH SUBJECT — continued, 

jurisdiction over,... ... ... 294 

crimes committed by, out of India. ... 3-5 

BUEEALO 

killing, poisoning, maiming, or rendering useless, XVII, 

429,... ... ... ... ... 242 

See — Mischief, 

BUILDING 

negligence in repairing or pulling down, XIV. 288, 162 

BULL 

killing, poisoning, maiming, or rendering useless, XVII. 

429, ... ... ... 242 

See — MUchief. 

BUOY 

destroying or removing, &c., XVII. 433,... ... 243 

exhibiting a false one, &c., XIV. 281, ... ... 159 

See — MiscJdef, 

BURIAL 

forging register of, XVlIl. 466,... ... ... 258 

BURIAL PLACE 

trespassing on, with intent to insult, &c,, XV. 297, ... 166 

offering indignity to human corpse, ih., ... ... 167 

CALENDAR 

British, ‘‘year*’ or “month” is calculated according to, 

II. 49, ... 17 

CAMEL 

killing, poisoning, maiming, or rending useless a, XVII. 

429, 242 

See — Mischief 

CAPACITY 

false measure of, ... ... ... ... 149 

See — Measure, 

CARE 

and attention essential to, “ good faith,” IT. 52, ... 18 


CARRIER 

criminal breach of trust by, XVII. 407,... ... 227 

CERTIFICATE 

issuing or signing a false, XI. 197, ... ... 117 

uring as true, one which is false in a material point, XI. 

198, ... ... ih, 

CHEATING 

definition of the offence, XVII. 415, ... 232-3 

pretence may be of a future fact,... ... ... 234 

made during a contract, ... ... ... 235-7 

need not be in words, ... ... ... 237 

must be the cause of the act done, . . ... ii, 

fraudulent, ... ... ... 237-8 

simple, punishment for, XVII. 417, ... 234 
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Page, 

continued, 

punishment for, if offender knew he was likely to cause 
loss to one whose interest he was bound to 
protect, XVIL 418, ... ... 238 

cheating and thereby inducing delivery of 

property, XVII. 420, ... ... 239 

CHEATIXG BY PERSONATION 

what constitutes the offence of, XVIL 416,... 233 

punishment for, XVIL 419, ... ... ... 239 

♦CHILD 

under seven years of age cannot commit an offence, IV. 82, 37 

nor above 7 and under 12, if not of sufficiently matured 

understanding, TV. 83... ... ... id. 

under 12, cannot “ consent,” IV. 90, ... ... 45 

• under 12, act done for benefit of, with consent of guar- 
dian, when no offence, IV. 89, ... ..i 44 

right of private defence against act of, IV. 98,..* ... 52 

act done before birth of, to prevent its being born alive, 

XVL 315,... ... 183 

causing death of, in mother’s womb, XVL 316, ... id. 

exposing and abandoning child under twelve years of, 

XVL 317,... ... id. 

concealment of birth of, XVI. 318, ... 184 

See — .Adduction. Mucamage. 

Civil War, effect of upon laws... ... ... 27 

CLAIM 

making a fraudulent, to property to which one is not en- 
titled, XI. 207, ^ ... 120 

false claim in a Court of Justice, XL 209, ... ... 124 

CLERK 

possession of, is possession of master, 11. 27 and Explan , 13 

theft by, of master’s property, XVII. 381, ... 214 

criminal breach of trust by, XVII. 408, ... ... 228 

COHABITATION 

caused by a man deceitfully making woman believe she 

is married to him, XX. 493, ... 270 

See — Marriage. 

COIN 

what it is, XIL 230, ... 137 

’ Queen’s, what it is, ... ... ... id. 

cowries are not, JUuetr. (a), ... id. 

unstamped copper is not, t A (5).... ... ... id. 

medals are not, id. (c). ... ... id. 

Company’s rupees are, id. (d). ... ... ... id. 

counterfeiting, XII. 231 and Bxplan. ... .«• id, 

may be by making a genuine coin look like a 
Afferent coin, ... 

the Queen’s, XIL 232,,.. ... 


138 

139 
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COIN — Continued. 

making, &c. or selling, &e. any instrument for counter- 
feiting, XIL 233, 

for counterfeiting Queen’s, XII. 234, 
possessing instrument or material for counterfeiting, XII. 

235, ... ... 

if coins to be counterfeited are Queen’s, ih. 
abetting in India the counterfeiting out of India of 
Queen’s XII. 236, 

importing or exporting counterfeit, XII. 237,... 

if of Queen’s, XII. 238, 
delivery to another of counterfeit of which possession was 
obtained with the knowledge of its being coun- 
terfeit, XIL 239, 

if of Queen’s, XIL 240, 
delivery to another of counterfeit, not known to be coun- 
terfeit when it was first possessed, XII. 241,... 
possessing countei’feit, knowbg it to be so when first 
possessed, XIL 242,.., 

if of Queen’s, XIL 243, 

person employed in a Mint, causing coin to be of wrong 

weight, XIL 244, " 

composition, ii. 

taking a coining instrument away from a Mint, XIL 245, 
diminishing weight of, fraudulently, XIL 246... 

if of Queen’s, XIL 247, 

altering composition of, XIL 246, 

if of Queen’s, XII. 247, 

altering appearance of, XIL 248, ... 

if Queen’s, XIL 249, 
delivery to another of, possessed with knowledge that it 
is altered, XU. 250, 

if Queen’s, XIL 251... 
possession of altered, possessed with knowledge of alter- 
ation, XIL 252, 

diminished in weight, ib.y ... 

if Queen’s, XII. 253, 
delivery of as genuine, which when first possessed was 
not known to be altered, &c. XIL 254, 

See — Government Stamp. 

COLLECTOR 

may be a Judge” within the meaning of the€ode, II. 
19 lUustr. (a), 

COMMISSIONED OFFICER 

every, Naval or Military in the Queen’s service is a ‘‘pub- 
lic servant,” IL 21, 

COMMITTING 

for trial or to confinement, wilfully contrary to law, XL 

220 , ... ,,, 


Page. 


139 

ih. 

140 

ih. 

ih. 

ih. 

ih. 


141 

ih. 

ih. 

142 

ib. 

143 
ih. 
ib. 
ih. 

144 
ih. 
ih. 
ih. 
xh. 

ih. 

145 

ih. 

lb. 

ih. 

146 
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ih. 


132 
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Page. 

COMMUTATION OF SENTENCE 

in case of sentence of death. III. 54, 18 

in case of transportation for life. III. 55, ... 19 

COMPANY 

whether incorporated or not, is included in the word 

“ Person,** II. 11,... ... ... 9 

COMPOUNDING AN OFFENCE 

taking gift for, XL 213, ... ... ... 127 

making gift to induce one to compound, XL 214, ... ib. 

when it may be done, XL 214. Except.,... ... 128 

assault with intent to commit murder cannot be com- 
pounded, ib. lllust. {a.) ... ... lb. 

bigamy cannot, ib. (c.) ... ib. 

simple assault may be compounded, ib. {b.) ... ib. 

adultery with married woman 

may be, id. trf.) ... ib, 

COMPULSION 


acts done under, when no oifence, IV. 91 and Explans. 50 
CONCEALING 

design to commit offence punishable with death or trans- 
portation for life, if offence committed V. 118, 70 

if offence not committed, ... ... 71 

design to commiyjffence punishable with imprisonment, 

if offeiOT committed, V. 120, ... ... 72 

if offence not committed, id. ... ... ib. 

by a public servant, of an offence wliich it is his duty to 

prevent, V. 119, ... ... ... 71 

design to wage War against the Queen, VI. 123, ... 70 

escaped prisoner of State or War, VI. 130,,., ... 79 

deserter, Vil. 136, 137, ... ... ... 80 

evidence of commission of offence, XL 201, — 204, . 118-119 

property to avoid seizure, &c. XI. 206, ... ... 120 

offender to screen him from punishment, XL 212, ... 125 

no offence if offender is husband or 

wife of concealer, ib. Except., ... 126 

offence, accepting gratification for, XI. 213, ... 127 

giving gratification for, XI. 214,... ... ib. 

offender who has escaped from custody, or whose appre- 
hension has been tn'dered, XI. 216, ... 130 

no offence, if offender is husband or wife , 
of concealer, XL 216, Except., ... 
the birth of a child, by disposing of deiwi body, &c. XVI. * 
318, ... ... ... ... 184 

person who has been abducted or kidnapped, XVI. 368, 199 

CONFESSION 

causing huri for purpose of extorting, XVL 380, ... 187 

grievous hurt, XVI. ... 188 
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CONFINEMENT 

of a person who has been kidnapped or abducted, XVI. 
368, ... 

See — Wrongful confinement, 

CONSENT 

what amounts to, IV. 90, 

cannot be given by child under 12 years of age, when, 
IV. 90, 

or a person of unsound mind, ib, ... 

or intoxicated, il). 

suffering death by commit meaning of the terra, XVI, 300, 
Except. 5, 

CONSPIRACY 

for the doing of a thing, when an abetment, V. 107, 108, 
and Explans., 

CONTEMPT of the lawful authority of public servants in 
preventing service or affixing of summons, &c., X. 
173, ... 

in absconding to avoid service of summons, &c., X. 

17 3, ••• ... ... 

non-attendance iu obedience to order, X. 174, 
omitting to produce a document, X. 175, 

give notice or information to public servant 
X. 176, ... 

giving false information to public ^|||rvant, X. 177, 
if in order to make him use his pSmr to the injury 
of another, X. 182,... 
refusing to be sworn, X, 178, 

answer question, X. 179, 
sign a statement, X. 180, 
making a false statement on oath, X 1 81, 
resisting the taking of property by lawful authori- 
ty, X. 183, 

obstructing sale of property by lawful authority, 
X. 184, 

illegal purchase or bid for property offered for sale 
by lawful authority of public servant, X. 185, 
obstructing public servant in discharge of duty, 

X. 186, 

omitting to assist public servant, X. 187, 
disobeying order duly promulgated, X. 188, 

the disobedience must produce or be likely 
to produce harm, Explan., 
threat of injury to public servant, X. 189, 

to restrain a person from applying for pro- 
tection to a public servant, X. 190, ... 
insulting or interrupting public servant during a judi« 
cial proofing, XI. 228, 

See— Semant, ^ 
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45 

ib, 

ib. 

ib. 
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97 
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ib. 

100 

101 

100 
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lb. 

ib. 

104 

ib. 

ib. 

ib. 
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ib, 
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Page. 

CONTRACT 

when a voluntary is binding ... ... 266 

when required to be in writing in order to sustain indict- 

ment, ... ... ... ... 268 

what the writing must contain, ... ... ih. 

CONVENIENCE 

public, XIV. ... ... ... 150 

See — Nuisance. 

CONVERSION 

fraudulent, XVII. 403, 404, 405, ... ... 222-4 


See — Breach of Trust. Misappropriation. 

CONVICTION ‘ 

previous, its effect in increasing punishment, III. 75, ... 25 

CORPSE 

offering indignity to human corpse, XV. 297, ... 167 

counterfeit 

meaning of the word, II. 28, ... ... ... 13 

in order to constitute a, the imitation need not be exact, ib. 

Explan. ... ... 13, 138-255 

See — Coin. Forgery. Government Stamp. 

COURT OF JUSTICE 

meaning of the term, II. 20, ... ... ... 10 

Punchayet may be a, ib. ib. lllusir. ... ... ib. 

what officers of a, are “ public servants,” II. 21, ... 11 

absconding to avcjjd summons, &c., to attend a, X. 172, 97 

preventing service, Stc., of summons, &c., to attend a, 

X 173, ... ... ... 98 

neglecting to attend when ordered, X. 174 ... ... ih. 

not producing document in a, when ordered, X, 175, ... 99 

neglect to aid public servant in executing process of a, 

X. 187, ... ... ... 105 

interrupting proceedings of, XL 228, ... ... 137 

forging a record or proceeding of a, XVIIl. 466, ... 258 

See — Contempt. Defamation . 

COVENANTED SERVANT 

is a “ public servant,” II. 21,... ... ... 10 

COW 

killing, poisoning, maiming or rendering useless, XVII.429, 242 

See — Mischief. 

CRIMINAL BREACH OP CONTRACT OF SERVICE 265-70 
Service . 

CRIMINAL BREACH OF TRUST 224 

See — Breach of Trust Trust 

CRIMINAL FORCE 


definition of the term, XVT. 349, 350, 

threat of amounts to an Assault when, XVI. 351, 


punishment for using, XVI. 852, 

when used towards public servant, &c 

XVI, 868, ,, 


193 

194 

195 

196 
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CEIMINAL PORCE— 

when used to a woman with intent, &c., 
XVI. 354. M- 

when used to any person with intent to dis* 
honor, XYI. 355, 

when used in attempt to steal property 
carried by the person against whom it is 
used, XVI. 356, 

when used in attempt %orongfaUy to conjii^e a 
person, XVI. 357, 
using on provocation, XVI. 358, 

CRIMINAL INTIMIDATION ... 

^dQ—Liiimidation, 


Page. 

196 
ih, 

197 

ib, 

if). 
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CRIMINAL TRESPASS 

definition of the offence, XVII. 441, ... 245 

how punishable, XVII. 447, ... ... .. 249 

" house-trespass,’* — what constitutes, XVII. 442, and 
Except., ... ... ... ... 247 

how punishable, if simple, XVII. 448, ... 249 


if in order to commit an ofienoe pun- 
ishable with death, XVII. 449, 250 

if in order to commit an offence 
punishable with transportation for 
life, XVII. 450, ... ... lb. 

if to commit an offence punishable 

with imprisonment, XVII. 451, ... ih. 
if with preparation for causing hurt, 

&c. or restraint, &c. XVTI. 452, ... ib. 
lurking house-trespass,” what constitutes, XVII. 443, 247 

“ house-breaking,” what constitutes, XVII. 445, and Ex- 
plan. ... . . ... ... ih. 

lurking house-trespass,” or ‘‘ house-breaking,” how 
punishable if simple, XVII, 453, ... ... 250 

if in order to commit another offence, punish- 
able with imprisonment, &c. XVII. 454, ... 251 

if with preparation to cause hurt, &c. or re- 
straint, &c. XVII. 455, ... ... ib, 

if grievous hurt, is caused &c. while committing, 

XVII. 459, ... ... 253 

** lurking house-trespass by night” what constitutes^ 

XVII. 444, ... ... ... 247 

“ house-brealiig by night” what constitutes, XVII. 

446, ... ... ... ... ib. 

“ lurking house-trespass by night” and “ house-breaking 
by night” how punishable, iff simple, XVII. 456, ... 251 

if in order to commit an offence punishable 

with imprisonment, XVII. 467, ... ih. 

if with prepamtions to cause hurt or 

restraint, &c. XVII, 458, ... ih. 
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CEIMINAL TRESPASS — continued. 

grievous hurt or death caused by one of several persons 

while committing, XVIT. 460, 252 

breaking open closed receptacle containing, &c. property, 

XVIL 461, ... ... ... ... 

if receptacle was entrusted to custody of 

offender, XVII. 462, ... ... ib. 

See — Private Defence. 

CULPABLE HOMICIDE 

what is, XYI. 299, and Explans ... ... 167-171 

when it is murder, XVI. 300, and Excepts, and Provos. 

and Explans, .. . ... ... *,,171-6 

when not murder, 

when committed under •provocation ^ XVI. 300, 

Except. 1, and Provos. and Explans, ... 173-5. 

when committed in exceeding the right oi private 

defence^ XVI. 300, Except. 2, ... ... 175 

by public servant exceeding his ])owers 
but in good faith, XVI. 300, Ex- 
cept. 8, ... ... ... 176 

in sudden fight and passion, XVI. 300, 

Except. 4, and Explan., ... ib. 

when person above 1 8 years of age voluntarily suffers 

death, XV 1. 300, Except. 5, ... ... ib. 

when the death caused is that of another than the person 

whose death was intended, XVI. 301, ... ... 177 

punishment for, loben it amounts to murder, XVI, 302,... 178 

and is committed by a life-coiiviet, 

XVI. 303, .. .. 179 

when it does yioi awmmt to murder, XVI. 304, ih. 
attempt to commit, XVI. 307, 308,... 179-180 

when hurt is caused to any one, ... 180 

time within which death must ensue, ... ... 177 

proof of corpus delicti, ... ... ib. 

CUSTODY 

See — Apprehension. Escape. Harbouring. 

CUTTING 

causing hurt by, XVI. 324, ... ... 185 

grievous hurt by, XVI. 326, ... ... 186 

DACOITY 

what constitutes the offence of, XVII. 391, ... 220 

punishment for simple, XVII. 395, ... ... ib. 

if accompanied by murder, XVII. 396, ib. 
if grievous hurt is caused, or if death or 
grievous hurt is attempted to be 
caused, XVII. 397, ... 221 

if offender armed with deadly weapon, 

XVIL 398, 

making preparation for, how punishable, XVII. 399, 

41 


ib. 

ib. 
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DACOITY — continued. 

belongmg to a gang of dacoits> how puni&hable, XVII. 

400, ... ... ... 221 

wandering thieves how punishable, 

XVII. 401, ... ... ib. 

assembling for purpose of committing, XVII. 402, ... 222 

See — Robbery. Theft. . 

DEATH 

what the word denotes, II. 46, ••• ... 17 

See — Offence. Fnvate defence. 

DECEASED 

misappropriating moveable property belonging to estate 

of, XVII. 404, ... ... ... 224 

See — Misapj^ropriatioH. 

DECENCY 

public, XIV, ... ... ... ... 150 

See — Nuisance. Obscenity, 

DECLARATION 

before a public servant, when an “ oath,” II. 51, ... 18 

making a false, which is receivable in evidence, XI. 199, 117 

using a false, knowing it to be false, XI. 200, ... id. 

See — False evidence. 

DECREE 

suffering a decree for a sum not due, XI. 208, ... 120 

obtaining a decree for a sum not due, XI. 210, ... 124 

DEED 

fraudulent, XI. 206, XVII. 421, 423, » ... 120, 239-40 

See — Fraudulent dupositions of property. 

Signing or becoming party to a, with ftdse statement of 

consideration, XVII. 423, ... ... 240 

or with false statement as to persons for 

whose benefit it is to operate, ih. ib. 

DEFAMATION 

wbat constitutes the offence, XXI, 499, and Explans, and 

Exceptions, ... ... ... 273-81 

nothing amounts to, if true and if it is for the public good 

that it should be published, XXI. 499, Except. 1, ... 275 

if said, &c. bond fide of public conduct of public 
^ servant, XXL ih. Except. 2, ... ... 276 

any person touching a public 
question, XXI. ih. Except. 3, ih. 

if it is a true report of proc^ings of Court of 
Justice, XXI. ih. Except. 4, ... ... 277 

if said, S&c. bond fide respecting the merits of any 
case decided by a Court of Justice, XXL ib. 

Except. 5, ... ... ... 278 

or regarding the merits of a public 

performance, XXL Except, 6, 279 
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DEFAMA.TION — coniimed. 

if it be a censure passed lond fide by 'one having 
lawful authority, XXI. id. Except, 7, 
if it be an accusation preferred ho^m fide to a duly 
authorised person, XXL ih. Except. 8, 
if said by a person in giving directions for the 
managenmt of his concerns, or for the public 
good id. Except. 9, 
if it is a caution bond fide given for benefit of the 
. person to whom it is conveyed, or for the public 

good, XXT, %b. Except, 10, 
puuishment for simple, XXL 500, 

printing or engraving matter known to 
be defamatory, XXL 501, 

• selling printed or engraved substance 

liaving defamatory matter, XX 1. 
502, 

DEFENCE 
See — Trimie defence, 

DEMURRER 

what objections must be taken by id. 
effect of ... .«• 

DEPREDATION 


PA.aE. 

•280 

ih. 


ib. 


281 

id. 

id. 

282 


293 

id. 


committing, on temtories in alliance or at peace with the 

Queen, VI. 126,127, 77-78 

DESERTION 

abetting, of soldier or sailor, VIL 135,137, ... 80 

harbouring deserter, VII. 136, ... ... ... id. 

concealing deserter on board Merchant Vessel, VII. 

137, ... id. 

death caused, ... ... ... ... 168 

DETENTION 

of property, IL 23, ... ... ... 12 

DEVICE 

See — Forgery. Mark, 

DISFIGURATION 

permanent, of neck or face, is grievous hurty XVI. 320,... 184 


DISHONESTLY 

definition of the word, IL 24, ... ... 13 

DISHONOR 

assault, or using criminal force, with intent to, XVI. S55, 196 

or to outrage modesty of a woman, XVI. 345, id. 

DISLOCATION 

of bone is grievous hurt, XIV. 320, ... ... 184 

See — Ifurt. 

DISPOSITIONS OF PROPERTY ... 120-239 

See — Fraudulent dispositions, 

DOCUMENT 

what the word denotes, IL 29, Explain. 1 , ... 


13 
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DOCUMENT — cmtinued. 

public servant framing incorrect, punisliment of, IX. 167. 94 

not producing or delivering up, punishment for, X. 1 7 5 , . . . 99 

destruction of, to prevent production in Court, &c,, XL 

204, ... ... ... ... ... 119 

fabricating as false evidence, XI. 192, ... 109 

issuing or signing a false certificate, X|^197, ... 117 

using as true, a certificate false in material point, XI. 198, ib, 

“ false document” what constitutes the making of a, 

XVIIL 464, .. ... 254-7 

alteration made in a, when it amounts to forgery, ib, ... 255 

“ forged document,” what constitutes a, XVIIL 470, ... 259 

See — Cheating, Forgery. 

DIUINAGE 

obstructing, by mischief, XVII. 432, ... ... 243 

See — Mischief. 

DEIVING 

rash or negligent, showing want of regard for human 

life, &c., XIV. 279, ... ... ... 156 

DRUGS 

adulteration of, XIV. 274, ... ... ... 154 

sale of adulterated, XIV. 275, ... ib, 

selling one drug for another, knowingly, XIV. 276, ... 156 

DRUNKENNESS 

when it makes an act or omission no offence, IV. 85, ... 42 

knowledge or intent of man in state of, IV. 86, ... ib. 

See — Annoyance. Intoxication . 

DUTY 

See — FMic servant. 

EAR 

privation of the hearing of an, is grievous hurt XVT. 320, 1 84 

ELEPHANT 

killing, poisoning, maiming, or rendering useless an, 

XVII. 429, 242 

See — Mischief. 

EMASCULATION # 

is grievous hurt, XVI. 320, 184 

ERASURE 

of mark on a Government stamp, shelving it to have been 
used before, XIL 263, ... 148 

See — Government Stamp. 

ESCAPE 

public servant allowing, of prisoner of State or War, VI. 

128, 129, 78 

aiding, of prisoner of State or War, VI. 130 and Explan. 79 
if he has escaped from custody, or his apprehension has 
been order^, XI. 216, ... ... ... 130 

public servant intentionally suffering, of person accused, 

XL 221, 


••• 


132 
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Page. 

ESCAPE— 

of person under sen- 
tence, XL 222, 133 

neqligenily suffering, of person charged or 

convicted, XL 223, ... "... 134 

making, or attempting to make, from lawful custody, XL 

224, ... 

punishment to be in addition to that of 

original offence, ib. Explan. ... 135 

See — Rescue, Return froti Transportation. 

EUEOPEAN 

is to be sentenced to penal servitude, instead of to trans- 
portation, III. 56,... ... ... ... 19 

EVIDENCE 


of an offence, causing it to disappear, XT. 201, 118 

destroying document, to prevent its being used as, XL 

204, ... ... ... 119 

of waging war, • » » 76 

of negligence,... ... ... ... ... 138 

of peijury,... ... ... ... 111 

where there arc two conflicting depositions, ... ib, 

of subormition of pequry, ... ... ... 116 

of rape, ... ... ... •** 203 

of fraud, ... ... ... ... ...121-124 


in cases of false charge, ... ... ... ... 125 


of guilty knowledge in regard to coin, ... ... 142 

in case of adulteration, ... ... 154 


receiving stolen property, ... 230 

of unlawful intention when necessary, ... 49, 96,172 

„ „ when unnecessary, ... 96, 172 

of corpus delicti in case of homicide, ... ... 177 

of theft from possession of stolen property, ... ... 213 

of breach of tnist,... ... ... 226 

of theft on charge of receiving,... ... ... 229 

of receipt on same charge, ... ... ... ih. 

of intention to make a fraudulent use, of a forged docu- 
ment, ... ... ... ... 260 

variance between it and indictment, ... 289-290 


See — False. False Evidence. 


EXCEPTIONS 

when they must be negatived in the indictment, ... 290 

EXECUTIVE GOVEBNMENT 

denoted by the word “ Government,” 11. 17,... ... 9 

EXPLOSIVE SUBSTANCE 

negligence with respect to, XIV. 286, ... ... 162 

causing hurt by use of, XVI. 324, ... ... 135 

grievous hurU by use of, XVI. 326, ... ... 186 

using, to cause misebief, XVIL 436, ... ... 244 
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EXPLOSIVE SUBSTAJsrCE— 

to ii\jui*e a decked vessel of more than 20 tons, 
XVII. 437,438, ... 

EXPOSING 

aod ^andoning a child under five years of age, XVI. 317, 
EXTORTION 

definition of the term, XVIT. 383, 
causing hwrt for purposes of, XVI. 327, 

grienoui hurt for the purposes of, XVI. 329, ... 
punishment for simple, XVII. 384, 

attempt to commit by putting a person in 
fear of injury, XVII, 385, 
committing by putting person in fear of death 
or grievous hurt^ XVil. 386, ... 
attempt to commit by putting in fear of 
death or grievous hurt, XVII. 387, 
committing by putting in fear of accusation 
of offence, XV II . 3 8 8 , 
attempt to commit by putting in fear of 
accusation of offence, XV 11. 389, 
when it amounts to robbery ^ XVIL 390, 

See — Robbery, 

EYE 

destroying an, is grievous hurt, XVI, 320, ... 

FAITH 

See — Good Faith. 


Paoe. 

244-5 

183 

215 

180 

187 

215 

210 

ih. 

217 

ih, 

ib. 

ih. 

184 


FALSE 

entiy, in book, &c., XL 192, ... ... 109 

information, furnishing to a public servant, X. 177, ... 100 

intending to cause liim to use his power to 
injury of another, X, 182, ... ... 101 

respecting an offence which has been com- 
mitted, XI. 203, ... ... ... 119 

statement on oath to public servant, X. 181,... ... 101 

in any declaration receivable in evidence, XI. 

199, 117 

using such declaration as true, XI. 200, ... ib. 

certificate, giving, XL 197, ... ... ... ib. 

in material point, using as true, XI. 198, ... ib. 

“ document,’’ XVIII. 464, ... ... B64 

False Evidmee. Forgery. 

FALSE EVIPENCE 

who is said to give, XI. 191, and Explans, ... ... 108 

may be done either verbally or in writing, ih.,... ib. 
who is said to fabricate, XL 192, "... 109 

punishment foi* giving or fabricating in judicial proceed- 
ing, XL 193,*.. ... ... 114 

in any other case, ... 115 
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FALSE EVIDENCE — contitmd. Page. 

intending to procure conviction of capital of- 
fence, XI. 184», ... ... 116 

if innocent party thereby executed, iB, i5, 

intending to procure conviction of offence pun- 
ishable with transportation or imprisonment, 

XI. 195,... 116 

punishment for using evidence known to be false, XI. 

196,... * ... ... ... iL 

for signing a false certificate, XI, 197, - ... 117 

for using as true a certificate false in mateiial 
point, XI. 198,... ... ... id* 

mabng false statement in declaration, w'hioh 
is by law receivable in evidence, XJ. 199, id* 

using such declaration as true, XL 200, ... id. 


FEELINGS 

Avounding religious, &c., XV. 295-298,... ... 166-7 

FIGHTING 

when it constitutes an “affray’* VIIL 159, ... 87 

punishment for, V HI . 1 6 0 , . . . ... ... id, 

culpable homicide committed in sudden fight, where it 
does not amount to murder^ XVI. 300, 

Except. 4, Explan,... ... ... 176 

FINBEF 

of lost property when punishable as misappropriating it, 

XVII. 403,‘Explan. 2, 223 

FINE 

amount of when unlimited, III. 63, .. ... 21 

imprisonment in default of payment of, III. 64, ... ih, 

limit to term of, where offence itself pun- 
ishable with imprisonment, III. 65, ... 22 

may be of what kind, III . 6 6, , . . ... id, 

limit in term of, if ofience is punishable with 
fine only. III. 67, ... ... ib. 

terminates on payment of fine or of propor- 
tional part, 111. 68, 69, ... ... id, 

within what time may be levied, III. 70,... ... 23 

may be levied from a state of deceased offender, id, id. 

Sec — Punuhment, 

FIRE 

negligence, &c., as to, XIV. 285, ... ... 161 

any combustible matter, t'A ... ib, 

using, to cause mischief, XVII. 435, 436,... ... 244 

to injure a decked vessel of more than 20 tons, 

XVII. 438, 245 

See— JKiy mbstmee. Mischief, 

FOOD 

adulteration of, XIV. 272,... ... ... ... 158 

selling, &c., adulterated, XIV. 273, ... ib, 

noxious and unfit, ib,,„ ... .«• 


I 
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PORCE 

acts done under compulsion when no offence, IV. 94, and 
Explans., ... 

who is said to use, XVI. 849, 

See — Criminal force, TJnlatcfvl aasemhly. 


Page. 


50 

193 


FORCED LABOR 

Exacting, XVI. 374, ... ... ... ... 201 

FOREIGN CONQUEST 

effect of upon laws, ... ... ... ... 27 

FOREIGN GOVERNMENT 

how far its orders justify, . , . ... ... 31 

FORFEITURE 

sentence of, renders offender incapable of acquiring pro- 
perty, III. 61, ... ... ... ... 20 

adjudged by court in certain cases, TIL 62, ... 21 

of property, for waging war against Government, VI. 121, 

122, ... ... ... ... ... 73-6 
used in, or acquired by, committing de- 
predation on a power in alliance with Go- 
vernment, &c., VI. 126, 127 ... ... 77-8 

fraudulently removing, &c. property to avoid, XI. 206,... 120 

receiving or claiming property to avoid, 

XL 207, ... ... ... ib, 

public servant disobeying the law, to screen property 

from, XI. 217, 131 

framing incorrect record, &c. to do so, 

XI. 218, ... ... ... ib, 

FORGED DOCUMENT 

what constitutes a, XVIII. 464, ... ... ... 254 

See — forgery. 

FORGERY 

definition of the offence, XVIII. 463-464,,.. ... 253-7 

punishment for, if simple, XVIII. 465, ... ... 257 

of a record, &c., of a Court of Justice, XVIII. 

466, ... ... ... ^ ... 258 

of register of birth, baptism, man’iage, or 

burial, XVIII. tA, ib. 

of a win or valuable security, XVIII. 467, ... ib. 

of authority to receive money or transfer, &c., 
ib., ... ... ... ... 

if for the purpose of cheating, XVIII. 468, ... * ib. 

hiirming any one’s repu- 
tation, XVIII. 469,... ib. 

using forged document, XVIII. 471, ... 259 

making or possessing a counterfeit plate or seal with 

intent, &c. XVIII. 472-473, iB. 

having possession of a forged document, XVIII. 474, ... ib. 
counterfeiting a device or mark for authenticating 
documents, XVIII. 475-476 260-1 
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FOKGERY — con tinned. 

having posscsssiou of material with such mark, ih , ... 260-1 

destroying, &c. or cancelling, kc. a will, XVIIL 477, ... 261 

avalualde security, il/. 


authority to adopt, 26 . ... ib. 

FORMS 

See Indictment. 

Vage 

FRACTirRE 

of bone, kc. is grievous hurt, XVL 320, ... ... 184 

See — Hu7't. 

FRAUD 

what amount of, vitiates n transfer of property, .,,121-124 

mere preference docs not amount to, .. ,,, 122 

unless in case of insolvency, ... ... ... 240 

FRAUDULENT 

transfer, kc. of property to prevent seizure, XL 206, ,,, 120 

claim to property to ]jrevent seizure, XL 207, ... / 6 , 

suffering a decree for a sum not due, Xt. 208, . . ib, 

taking a decree for a slfcn not due, XL 210 ,... ... 124 

See — Forfeiture. Fraudulent disjjosition of propodg. 

FRATJDm.ENT DEEDS 

See — Fraud uUnt dhpositons of pi'opertg. 

FRAUDULENT DISPOSITIONS OF PROPERTY 


removal or concealment, &c. of property to defraud cre- 
ditors, Wll. 421. ... ... ... 230 

preventing a debt due to offender from being matle avail- 
able to creditors, XVII. 422, ... ... ... ib, 

executing a deed with false statement of consideration, 

XVll. 423, ... .. ... ... 240 

or with false statement as to person for 

whose benefft it is to operate, tb., ... ib, 
fraiubilent eoncealineut or removal of propt‘rty generally, 

XVn 124,... . . ... ... ... 241 

assisting therein, « 6 ., ... ... ib. 

release of any claim or demand, ib., ... 

making fraudulent claim to property to which one is not 

entitled, XI. 207, 208, ... ... ... 120 

FRzVUDULENTJA 

meaning of the word, 11. 25, ... ... ... 13 

FUNERAL 

ceremonies, disturbing assembly for performance of, XV. # 
297, ... ... ... 166 

GAIN 

— Wrongful gain. 

GESTURE 

making a, to wound religious feelings of another, XV, 298, 167 

when it may amount to an assault, XVI. 351, ... 194 

42 
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Pack. 

UOOV FAITH 

definition of, II. 52, ... ... ... ... 18 

nothing is in, which is done or believed without due care 
and attention, ... ... ... ib. 

GOVEBNMENT 

what the word denotes, IT. 17, ... ... ... 9 

^CG — Queeti Govenmieitt of hidin. Execidive Goventhient. 

GOYEUNMENT OF INDIA 

what the words denote. II. 16, ... ... ... ib. 

GOVERNMENT STAMP 

oounierfeiting a, Xll. 255, and Explaii, ... ... 146 

possessing iiistrunient or material used for counterfeiting 

a, Xn. 256, ... ... ih. 

making, or selling, Stc. instniment for counterfeiting a, 

Xll. 257,... ^ ... .M 147 

selling, &c. a counterfeit, XII. 258, ... ... ih. 

possessing a counterfeit, XTT. 259, ... ... ... ih. 

using as genuine one known to be counterfeit, XTT. 2f^0, ib. 
where a, has been used, effacing \wtiug with intent to 

cause loss to Government, Xll. 2^, ... ... 148 

removing a, from a writing, &c. wdth intent, &c. ib., %Ik 

using one known to have been used before, with inteni, 

&e., XII. 262, ... ... ib. 

erasure of mark upon, denoting that it has been used 

before with intent, &c. Xll. 263, ... ... ih. 

n OVERNOR-GENERAL 

assault on, with intent to compel or restrain exercise of 

any lawful power, VI, 124,,.. ... ... 77 

attempt to overawe or restrain by unlawful assembly, iA, tb. 

GOVERNOR OF A PRESIDENCY 

assault on, with intent to compel or restrain exercise of 

lawful power, VI. 124, ... ... - ih. 

attempt to overawe by unlawful asscnubly, kc. ih., ... tb. 

(JRATIFICATION 

incaniug of the word, IX. 161, Explau., 91 

public servant taking a, improperly, IX. 161, and Explan. 9j 
accepting, kc. for v.orruptbj influencing a public seiu ant, 

XL 163, . ... 93 

for )isin<rfmo«flZ infuence with piihlio servant, IX. 16:j, lb. 

abetment by jjublic servant of the 
( taking or giving of a, IX. 1 64, O."} 

public servant taking, &c., a thing without adequate con- 
sideration for it, IX, 165, ... .. ... ib. 

accepting, &o. to screen offender, or abandon prosecution, 

XI. 213, .. ... ... 127 

giving, &c. in consideration of screening offender, &c. 

XL 214, ... ... ■ ... ... ,b. 
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Vabe, 

GRIEVOUS HURT 

kiduappiug a person iu order to do him, XVI, 867,.., 199 

Sec — EuH. 

HARBOURING 

prisoner of State or War, who has escaped, VI. 130, ... 79 

a deserter, Vll. 130, and Except., 139,... ... 80-81 

offender to scri*en Iiim from puniahnierit, XL '212, ... 125 

no offence, if offender is husband or wife of har- 

bourer, X f . 212, Except , ... ... 1 2 (5 

offender who has ])een convicted, or whose apprehension 

has been ordered, XI 216, ... 180 

no offence, if offender is husband or wih^ of har- 

bourcr, XT. 216, Except.. ,,, ... 131 

Sec — Public Servant. 

HEALTH 

public, XIV. ... 150 

See — Atmosphere. Infection. Nuisdnee. 

HORSE 

killing, poisoning, maiming, itc. a, Wil. L29, ... 242 

See — Mischief. 

HOUSE-BREAKING 

what constitutes the offence of, XVfl. 415, and Explain 247 

how punished, if simple, X ATI. 453, ... ... 250 

if in order to commit another offence pun- 
ishable with imprisonment, XV 11,454, 251 

if witli preparation to cause hurt or re- 
straint, &c. XVIl, 455, ... ib, 

accompanied by causing grievous hurt., &c. 

while committing it, XVTI, 459, 252 

See — Crminal Trespass. Roim-breaking bg night. 

HOUSE-BREAKING BY NIGHT 

wdiat constitutes the offence of, XATl. 446, ... 249 

how punished, if simple, XVH. 456, ... 251 

if in order to commit another offence pun- 
ishable by imprisonment, 

XVIL 457 ;... ... ib. 

if with preparation to cause hurt or 

restraint, &c XVJI 458, %h. 

See — Ormiinat Trespass. Iloiise-breaJdng. 

HOUSE-TRESPASS 

what constitutes the offence of, XVIL 442 and Explan., 247 
how punished, if sbnple, XVIL 448, ... ... 249 

if in order to commit another offence pun- 
ishable with death, X ATI 449, ... 250 

an offence punishable with 
transportation for life, &c. 

XVII. 450, ... 
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VLOVSE-TEl^SVASS^-coniinued. 


Page. 


an offence punishable with 
imprisonment, &c. XVII. 

451, ... ... 250 

with preparaticfti for causing hurt, &c. or 

restraint, kc. XYIL 452, ... 16. 

- Criminal Trespass, 


HURT 

who is said to cause it, XVI. 319, ... ... 184 

wlmtarily causing ^ what is, XVI. 321, ... ... ib. 

punishment for, XVJ. 323, ... 185 

by using dangerous weapons, &c. XVI, 324, ib. 
when done for extortion, or to force a person 

to do an illegal act, XVi. 327, ... 185 

or to extort confession, XVI. 330, ... 187 

or to obtain. restoration of property, ib. ... ib 

or to deter public servant from doing his 

duty, XVI. 332, ... ... 188 

Avhen done on grave and sudden provoca- 
tion, XVI. 334, ... ... 189 

when caused by act sliowing want of regard 
for human life, XA^I. 337, ... 190 

administering dmg with intent to cause, XVI, 328, 187 

grievous^ what is, XVI. 320, ... 

voluntarily causing grievous^ wdiat is, XVI. 322, and 

Explan., ... ... , . ... 184 

punishment for, XVI. 325, ... ... 186 

by dangerous weapons, &c., XVI. 826,... ib. 
while committing dacoity or robbery, 

XVI. 397,... ... 221 

when done to extort property or to force 
to do an illegal act, XVi. 329, 187 

or to extort confession or to compel resto- 
ration of property, XVI. 33 i, ... 188 

to public sen^ant to deter him from doing 

liis duty, XVL 333, ... ... 189 

when done on provocation, &c., XVI. 

335, ... ... ... ib. 

by an act showing w^ant of regard for the 

safety of others, XVL 338, ... 190^ 

HUSBAND 

may harbour or conceal wife offender, XL 212, Except., 

216, except., ... ... ... 126, ISjll 

^cc~~Adtdtery. Marriage, Hape, 

IDIOT 

See — Insane. 

^ See — Forgery. 
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ILLEGAL 

application and meaning of the word, II. 43, 17 

Sec — “ Omission 

ILLICIT IN TEHCOUESE 

abduction of woman in order to force her to, XYl. 366, 199 


IMPEISONMENT 

is rigorous or simple, TIL 53, ... .. 18 

rigorous applied to prisoner under sentence of transpor- 
Jtation, lit. 58, ... ... 19 

when it may be partly rigorous and partly simple. 111. 60 ib. 

in default of payment of line, III. 04, 05, 00, ... 31-23 

is in excess of all other imprisonment, iV;., ... 33 

how limited, 111, 07, 08, 09, ... ... ib, 

solitary, when and to what extent, III. 73, ... 24 

See — Fine. Funishnent. 


INDICTMENT 

must contain all matters essential to crime, ... 387 

when particular means must he stated, ... 288 

result of omission, . . ... ... 2S7 

when it may be amended, . ... ... 288-9 

what defects are immaterial, ... ... ,,, 289 

charging an offence different from iluit proved, ... 290 

what exceptions must be negatived in, ... ^7y. 

joinder of offences in, ... ... ... 291 

joinder of defendants, ... ... ... 393 

forms of for. 

Abetting, \vhcre principal indietcid 

jointly „ ... ... 298 

without principal, ... .. 399 

ivIku’c the offence abetted has been com- 
mitted, . ... ... ib. 

where a different offence has been com- 
mitted, ... ... ih. 

where no offence conuniiteff, ... ih. 

Affray, ... ... ... 300 

Assault, ... ... ... ... 304 

Assembly, unlawful, ... ... ... 300 

Breaking open receptacle, .. ... ... 307 

Cheating, ... ... ... ... 306 

Coin counterfeit, fraudulently delivering, .. ... 303 

passing off as genuine, ... ... ib.s 

possessing, ... ... ... ih. 

('onffnement, wrongful, ... ... ... 304 

Criminal Breach of Trust, ... ... 306 

Tidimidation, ... ... ... 308 

^Mi'^appropriation, ... ... ... 305 

Culpable Homicide, ... ... ... 303 

Dacoity with Murder, . , ... ... 305 
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INDICTMEN T — continued. 

Defamation, 

Disobedience to order promulgated by Public Sen^ant,... 
„ Summons of, 


Extortion, 

False Charge, 

Claim, 

Evidence, ... 

using such as genuine, 
Statement in a Eetum,.., 

Forging document, 

using forged document as genuine, 
hvaudulent Transfer, 

Grievous Hurt, ... 

Harbouring, 

Kidnapping, 

Lurking House-Trespass by night. 
Miscarriage, 

Mischief to Cattle, 

Murder, 

Overawing Councillor, 

Public Servant concealing offence. 

Accepting gratification, 

Pape, 

lleceiving Stolen Property, ... 
llioting, ... ... 

llobbery in a Highway, 

Seducing Soldier from allegiance, ••• 

Theft by a Servant, 

Waging war. 
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308 

301 

300 
305 

302 
ib, 

301 

302 
301 
307 

ih. 

303 
304 . 

303 

304 
307 

304 
307 
303 
300 
399 
300 

305 
300 
300 
305 
300 
305 
399 


INDOllSEMENT 

on a bill of Exchange is a “ document, ’’ 11. 29. Explan., 
2, illudr., 

is a ‘‘ valuable security,” II. 30, lUud)\ 
INFECTION 

negligent act likely to spread, XIY. 269,... 
malignant act likely to spread, XIV. 270,... 
disobeying Quarantine rides, XVI. 271,.,, 

INFLUENCE 

See — Bribe, Qratiflcatlon, Buhlic JSe7*vant. 


14 

ib. 

152 

ib, 

158 

95 


# INFORMATION 

omission to give, to public servant, X. 170, ... 99 

giving false, to public servant, X. 177, ... ... 100 

witli intent to cause a public servant to 

use his power to injuiy of another, X. 1 82, i 01 
Sec — Jgent, Contempt. Public Servant, Unlatvful amemblg. 

INJURY 

what the word denotes, 11, 44, 


17 
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Pace. 

LXSANK 

man, act of, no' offence, IV. 84, ... ... 38 

act done for benefit of, when no offence, IV. 80,91,22, 44 

cannot ‘ ‘ consent, ’ ' I V. 9 0, ... ... ... 45 

right of j3nvate defence against act of, IV. 98, ... 52 

causing iin, to cx:ecutc or alter a <lociiment, is forgery, 

XVill. 464, ... ... ... 255 

See — Forifery. 

INSAKlTi' 

what amounts to in law, ... ... ... 39-41 

effect of plea of, ... .. ... .. 41 

brought on by drunkenness, ... ... 43 

INSTIGATE 

meaning of the word, V 107, Explan, 1, ... ... 62 

JNSUBOJUllNATlON 

abetting act of in. Soldier or Sailor, Vll. 138-139, 81 

INSl’LT 

provoking breach of the peace by, X.KtI. 504, ... 283 

to piiliiic servants, &c. '^^M—Contnapt, 

to modesty of a woman, using word or gesture, S:c. for 

the purpose of XX 11- 509, ... .. 284 

See — Intlvudatioru 
IXTEXTTOX 

to injure implicfl, where recklessness shown, ... 70 

wdien unlawful, must be proved ... ..96, 172 

may be inferred, ... 96-127,275 

to make fraudulent use of forged docnnient, ... 260 

to cause hilse belief liy a trade-mark, ... ,,, 262 

to defraud may be stated generally, ... ... 298 

LNTERRITTIOX 

to public servant m a judicial proceeding, XL 228, ... 130 

Sec — 

INUNDATION 

causing by mischief, with damage to, amount of, XVI 1. 

432, ... ... . . 243 

See — M iachkf. 

INTBIIDATION 

act done under wdiich no offence, IV. 91, and Explaii., ... ^.50 

^ “ criminal,” what constitutes the offence, of, XXll- 503, 282 

punishment for, if siftpie, XXI L 506, ... 283 

if threat be of grievous hurt or 

death, &c., ib. ... ib, 

if committed by anonymous com- 
munication, XX li. 507, ... ib, 

inducing See, a person to do an act by making him believe 
he will incur the divine displeasure if he docs not, 

XXIL 508, ... 

See-^Tfmdt. 


284 
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INTOXICATION 

when it prevents act or omission from being an oflence, 

IV. 85, 86,,., ... o. ... ... 42 

must be involuntary to have that effect, ib. ih, 
presumption of knowledge or intent against man in 

state of, IV, 86, ... ... ... ... ih, 

person labouring under, cannot “ consent, ” IV 90, ... 45 

rii^ht of private defence against person labouring under, 

'IV. 98, ... ... ... .. ... 52 

causing a person to execute or alter a document while in 

a state of, is forgery, XVIlt. 464, ... ... 255 

causing annoyance wliile in a state of, XXII. 510, ... 285 

See — Forgery. 

IKEIGATION 

injuring, XXII. 430, ... .. ... ... 243 

See — Mhcldef. 

JOINDEU 

of defendants, ... ... ... ... 292 

of offences, ... ... ... ... 291 

JUDGE 

meaning of the word, 11. 19, ... ... ... 10 

every, is a public servant,” If. 21, ... ih. 

act of, -when no offence, IV. 77, ... ... 26-33 

JUDG.MENT 

may be given that it is doubtful of which of several 

offences a person is guilty, III. 72, ... "... 24 

JUDICIAL PliOCEEDlNa 

explanation of the term, XI, 193, and Explans., ... 1 15 

false evidence in XI, 191-195, ... ...108-116 

public servant making order &c. contrary to law in, XT. 

219, ... ... ... ... ... 132 

insulting or interrupting public servant, in any stage of 

a, XI, 22S, ... " ... ... ... 13G 

JUllTSDIOTlON 

over offences committed beyond British India, ... 2-6 

Admiralty, ... ... ... 4 

Cases where there is none, ... ... 6 

over British Subjects, ... ... ... 294 

^ who are such, ... ... 3 

over other Europeans and Americans, ... 295 

in Mofussil Courts is locat ... ... ... 294 

in case of abettors, or receivers, ... ... ih, 

over offences committed on the boundaries of two districts, 

or partly in one and partly in another, . , ... 295 

where offence committed on a journey, ... ... ih. 

over escaped, or returned convicts, ... ... ih, 

pleas to the, ... ... ... ... 294 

judgment upon such, ... ... ih. 

none over Acts of State, 


27-30 
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JURYMAN 

is a “public servant,’* 11. 21, ... 11 

personation of a, XI. 229, ... ... ... 136 

JUSTICE 

public offences against, XI. 191-229, ... 108-137 

KIDNAPPING 

is of two kinds, XYI. 359, ... ... ... 197 

from British India, 360, ... ... ... ih, 

from lawful guardianship, 361, and Explan., ... ]98 

where there is a bond fide belief in the right 
to the custody of a child, XV f. 361, 
Except., ... ... ... iJ). 

when it is abduction^ XVI 362, ... ... ib, 

])unishmcnt for, in ordinary cases, XVI. 363, ... ib. 

where person is kidna])ped to be murdered, 

XVL 36*t, ... ... ... ih. 

to be wrongfully coidlncd, XV 1 . 365,... 199 

where a woman is kidiuipped that she may 

be compelled to marry, &c , XVI. 366, ... \h, 

where in order to subject person to grievous 


hurt-, salveiy, &c. XVY. 367, ... ih, 

concealing or confining kidnapped person, XVl. 368, ... ib, 

kidnapping child to steal from its person, XVI. 369, ... 200 

buying or selling kc. a slave, XVJ. 370, 371, ... ib. 

LAE Oil 

See —Forced Labor, 

LAND-MAllK 


destroying or removing one, fixed by publi(5 seiwant, 

XVII. 434, ... ... ... ... 24 4 

diminishing usefulness of one, fixed by public son ant, ik, ih. 
See — Mkchief. 

LAW 

See — Ijocal Law. Special Jmw, 

LAWFUL GUARDIAN 

who is included in the t(;nn, XVI. 361, Explan., ••• 193 

LEGAL REMUNERATION 

meaning of the term, IX. 161, Explan., ... 91 

See — Public servanU 
LENGTH 

false measure of. 

Sec — Measure. 

LIEUTENANT-GOVERNOR 

assault on, VI. 124, ... ... ... ... 77 

attempt to overawe, ... ... ... ib, 

LIFE 

what the word denotes, IL 45, ••• 17 

human, causing hurt by act showing want of due regard 

for. XVI. 337, 190 

causing grievous hurt, XVI. 338, ... ... ib. 
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LIGHT 

cxliibiting a fivlse, XIV. 381, ... ... 150 

See — Ligh t-house, 

LIGHT-HOUSE 

destroying or removing See. XYII. 433, ... . . 243 

See — Mischief, t 

J.OCAL LAW 

meaning of the term, JT. 42, ... ... ... lf> 

no “ local law^’ is repaaled or affected ])v the IVnal (bde, 

I. 5, .. ‘ f, 

LOSS 

See — Wroiigf loss. 

LOST PPOPERTY * 

finder of, when punishable for inisappropriatiug, XVHT. 

403, Evidan 2, ... ... . / 222 

See — Misapjyropriation . 

LUNxVTlC 
See — Insane. 

LURKING HOUSE-TRESPASS. 

(letinitiori of the offence, X V IT. 453, ... 217 

pimishiuent for, if simple, XAHL 453, ... ... 21)0 

]}uiiishiiicnt for, if in order to commit an offence punish- 
able with imprisonment, XVIJ. 454, ... 251 

if with preparation to cause hurt or 
restraint, &c., XV IT. 455, ... Ih. 

if accompanied by causing grievous 

hurt, &c., XV il. 450, ... 252 

8(‘e — Criminal Trespass, Lurking home-trespass by mgld. 
LURKING HOUSE-TRESPASS BY NIGHT 

wha4 constitutes the offence, XVII. 444, ... ... 217 

how punishetl, if simple, XVIi. 45G, ... . , 251 

if in order to commit another olleiice pun- 
ishable with imprisonment, XV 11. 457, ib. 
with preparation to cause hurt or restraint, 

&c., XVH. 458,.,, ... 253 

See — Crinihiai Tresjiass. Lurking house-trespass. 

MACHINERY 

negligent conduct as to, in possession or charge of offend- 
er, XiV. 287, ... ... . . ... 1G2 

MAGISTRATE 

may be included in the term Judge, II. 19, lUustes. 

(5) and (df),... .. ... ... 10 

MALICE 

when it is inferred, and when it must be proved, 49,70,96,172,275 
meaning of, inlaw ... ... ... ]72 

may be disproved, on charge of defamation, ...275-281 

MAN 

meaning of the word, II. 1 0, 


8 



INDEX. 


339 


Page. 


MARK 

making or counterfeiting a mark in any material used for 
authenticating a will or valuable security, &c., XYlIl, 
475, 

possessing material with such mark, &c., 
making S:c mark in any material used fur authenticating 
a document other than a will or valuable security, 
vSlc. XVIIL 476, ... 

posscssin|f material with such mark, &c., ib,, 
counterfeiting, ordinarily used by a piilic servant to do- 
^ note the manufacture, &c. of property, XVlll. 484, .. 
See — Forgeri/. Government Stamp. han^-niarl\ Misclue/, 

Property-marJc, Sea-nmrk. Trade-mark. 

MARRIAGE 

abducting or kidnapping a woman in order to compel, 
XVI. 361),... 

forging register of, XVlll. 466, ... . * . 

inducing roliabitation by falsely making it be' believed 
that a LiAvful marriage has taken phu;e, XX. 493, 
again during the lifo-tiiric of a husband or wife, XX. 494, 
if with concealment of tlie former marriage, 
XX. 495, 

ceremonies gone through fraudulently, XX 496, 

Sec — Addierif. 

MARRIED WOMAN 

committing adultery with, XX. 497, and Mxplan 
enticing or taking away, or concealing, &c. a, with intent, 
&c. XX. 498, 

See — Marriage. 

MEASURE 

false, using a, XI 11. 264, 265, 

being in possession of, with knowledge and iriicni, 
Xill. 266, ... ... ... ... 

making or selling, with knowledge and intent, 

Xlll 267, 

See — Jf eight. 

AIEMBER OF COUNCIL 
assault on, VI. J24, ... 
attempt to overaw'e, ib., 

AIERGER 

bf civil action in crime, 

MINT . 

person employed in, causing coin to be of wrong weight, 
XII, 244, ... . . 

of wrong composition, 

unlawfully taking a coining instrument from a, Xll. 245. 
Sec — Coin. 

MISAPP^RIATION ^ ^ . 

of mqHde property, XVJL 403, and Explaa€. 1 and 2, 


260 

261 


ib. 

lb. 

263 


190 

258 

270 

ib, 

271 

lb. 


271 

272 


149 

ib. 


xh. 


77 

ib. 

130 


143 

ih. 

ib. 


222 
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MI S A PPROPRI ATION — continued, 

of property found accidentally, ib. Explan 2,.., 
of a deceased person, XVII. 404,... 


Page. 

222 

224 


MISCARRIAGE 

causing, XVI. 312, 313, 314, ... ... ... 182 

a woman may commit this offence on herself, XVI. 312, 

Explan., ... ... ... ... ih, 

punishment for causing, in ordinary cases, XVI. 312,... ib, 

if done withouiwoman’s consent, 

XVI. 313, ih. 

causing death in attempt to procure, XVI. 314,“ ib. 

if done without the consent of 

the woman, ib. ... ib. 

doing any act to prevent a child being bom 

alive, XVI. 315, ... 183 

causing death of quick unborn child, XVI. 

816, ib. 

MISCHIEF 

definition of the offence, XVII. 425, and Explans. 1 and 2, 241 

punishment for, when simple, XVII. 426, ... .. 242 

if damage done, amounts to 50 Rupees, 

XVII. 427,... ... ... ib. 

by killing, maiming, &c. an animal within 10 Rupees, 

XVIl, 423, ib. 

by killing, nuumiug, &c, an elephant, camel, horse, mule, 

buffalo, bull, or cow, or ox, XV II. 429,.., ... ib. 

any other animal worth more than 50 Rs ib. 243 

by diminishing supply of water, &c., XVII 430, ... ib. 

by injuring public work, bridge, navigable river, &c. 

XVn, 431, .. . ... ... ib. 

by causing inundation, or obstructing (haimige, XVI1.432, ih. 

by destroying, or moving &c. light house, sea mfirk, &c., 

XVII. 433, ib. 

by exhibiting false light, or mark to mislead navigators, 

XIV. 281, ... ... ... ... 159 

by destroying, &c. land-mark fixed by public servant, 

XVII. 434, ... ... ... ... 244 

by using fire or explosive substance with intent, &c. XVII. 

435, ... ... ... ... ... ih. 

with intent to destroy a house, &c. XVIl. 4-^6, ... ib. 

committed on a decked vessel of 20 tons burden, XVIL 
437, ... ... ... ... ... ib. 

if by fire or explosive sub- 
stance, XVIL 438, ... 245 

running vessel ashore to commit theft of property, XVIL 

439, ... ... ... ... ... d). 

committed with preparation for causing death or grievous 
hurt, XVIL 440, 

or hurt, or wrongful restraint, j 


ib. 

ib. 





index. 


341 


^ Page. 

MISCHIEF — continued. 

or fear of death, hurt, restraint, /i5., 245 

with respect to a will, XVllL 477, ... ... 201 

valuable securitj^ XA^llI. 477, ... 

See — Private defence, 

MISFOKITTNE 

act done by, when it is no offence, IV. 80, ... ... 34 

MISTAKE OF FACT 

when act done by reason of, no offence, IV. 70, 79, 25-20-32 

right of private defence against act of, one acting under, 

IV. 98, 52 

MISTAKE OF LAW 


does not prevent an act from being an offence, IV. 70,79, 25-26-32 
MONEY 
Sec — Coin. 

MONTH 


meaning of the word, and how calcidated, 11. 49, ... S 

AIOKALS 


public, XIV. ... ... ... ... ... 150 

See ™ 'Nil imnee . Ohcenity . 

MOVEABLE PROPERTY 

what the term means and includes, II. 22, ... ... 12 

MULE 

killing, poisoning, maiming, or rendering useless, 

XVTl. 429, 242 


See — Miitchief. 

AIUNICJPAIi COMMISSIONER 

is a “ public servant,” Jl. 21, Illnsir., ... ]2 

MURDER 

what amounts to the crime of, XVI. 299, 300, and Ex- 
plans, and Excepts., ... ... . . ...167-170 

ill what cases culpable homicide does not amount to, XVI. 

300, Excepts. 1, 2, 3, 4, 5, ... ... ...173-170 

by homicide of person whose death was not intended, XVI. 

301, ... ... ... 177 

punishment for, XVI. 302, ... ... 178 

if committed by a life-convict, XVI. 303, ... 179 

attempt to commit, ... ... ... ... ib. 

punishment for, in ordinary cases, XVI, 307, ib. 

if liui’t is caused, tb. ... ... ib. 

* accoiiipauie^by dacoity, punishment for, XVII. 390, ... 220 

See — CulpabU Homicide. Dacoity. Suicide. 

MUTINY 


abetting the commission of, VIL 131, 

where the mutiny is committed in conscijuence, 
VII. 132, 


abetting assault on superior officer, VII. 133, 

iUlbsault is committed in consequence, Vil. 134, 
abetting flRrtion, VII. 135, 


79 

id). 

80 
ib. 
lb. 
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MUTINY — conthimd, 

harbouring deserter, V IT, 136, ,,, ... 80 

in a merchant vessel, VII, 137, ib, 

abetting act of insubordination, VII. 138, ... ... 81 

circulating rumours, &c. with intent to excite, XXII. 505, 283 

MUTINY ACT 

wlietlau* naval or military, not repealed or affected by tlie 

Penal Code, I. 5, ... ... ... ... 6 

persons subject to, are not punishable for military offences 

under the Penal Code, when, Vll, 139, ... ... 81 

NAVIGABLE 

river, or channel, destroying or injuring, XV 11. 431, ... 243 

Sec — Mhch i rf. Navigation . 

NAVIGATION 

of a vessel, rash or negligent, shewing want of regtud for 
human life, &c,, XIV. 280, ... ... ... 159 

carrying pass(mgers in unsafe vessel, XiV. 282, ... ih. 

obstructing public line of, XIV. 283, ... ... ib. 

injuring by mischief, XVII. 431, ... ... ... 243 

endangering by removing lights, buoys, &c., XVII. 433, /A 
exhibiting false lights, buoys, &:c., XIV. 281, ... 150 

See — MiacJttef', 

NAVY 

oilenccs relating to, VII. 131-140, ... ... 79-Sl 

NECLIGENCE 

when very gross implies iuteniion to injure, ... ... 70 

death caused by, is culpable homicide, ... ...108-170 

case of medical men, ... r., ... ... 109 

must be a personal act, ... ... ... ...157,169 

must be such as would naturally cause injury, ...157,100 

evidence of must be affirmative, ... ... ... J58 

where party injured has been guilty of, ... 157 

or person with whom he is identified, ... ... 158 

whore party inj ured is a ser\'ant, ... ... ...160,104 

in keeping a dangerous animal, ... ... 103 

endangering safety of others, XIV. 279-289..., ... 156,164 

NOTICE 

See — Co7itmpt, Court of Justice. Owner. Service. 

NUISANCE 

public, what is a, XIV. 268, ... ... .. 150 

not excused on acconnt of other advanta^i^. ... th. 
not justified by lapse of time, ... ... 151 

summary remedy against, ... . . 152 

negligent act likely to spread infection, XIV. 269, ... 152 

malignant act likeiy to spread infection, XIV. 270, ... ib. 

di solKjying quarantine law, XIV. 271, ... ... 153 

adulteration of food or drink for sale, XIV. 272^ .. ib. 

sale of noxious food or drink, XIV 273, 
adulteration of drugs, IXV. 274, ... 154 
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N U 1 S AN ( ’ E — conthi ued. 

sale of adulterated drugs, aIV, 275, 
sale of one dmg as being another tlrug, XlVj^tC, 
(letiliiig \vat(‘r of publie s]>ring or reser\ 'oir, m. 277,... 
iii.\king atmosphere injurious to health, XIV. 278, 
rash driving or riding, XIV^. 2711, 
na\ igat ion ( )f vessel, X 1 V . 2 80, 

(‘\hibiting false light, &c. XIV. 281, 

(*onv('N mg |)(‘rsou for hire in vessel overloaded or unsafe, 

XIV. 282, ... 

obstructing public way or navigation, XIV. 2S3, 
ju’glitrenee with respect to poison, MY. 28 t, 

iirc or eoiubuhldde inalter, XIV. 285, 
explosive substance, XIV. '280, 
inaolimery, XIV. 287, 
pulling down or repairing buildings, XIV. 

5 ^ 88 , 

an animal, XIV. 280, 

puiii4nneiit for any, not specially provided for, XIV. 200, 
eontinnanee of, after injunetion to diseontiiuie, XiV. 20 L, 
obseeue works, songs, kv , XLY. 202, 203, 204, 

OATH 


Paoe. 

154 

15G 

Uk 

ilf. 

ib. 

159 

ib. 

ib. 

Ur 

IGl 

ib. 

1()2 

ib. 

Ur 
11)3 
JO t 
ib. 
}n 0 


what th(‘ word nieairs and includes, II. 51,... 18 

rctuHing to take an, X. 178, . , ... ... iOO 

making false stHtements on, to public scvvaiit, X. 181, .. 101 

See FfU'ir Kcldenca. 

OBStT'NlTY 

importing, printing, selling, kc obseiaa; books, vXc., XIV. 

292, ... ‘ ... ... ... ... 104 

possessing obscene books, &e. for purpose of sale, kc. 

XIV. 203, ... ... ... ... .. 105 

singing ob'^cene songs, kc., XIV. 294, . . Ur 

uttering obscene words, iStc., ... ... , ib. 

See— Ins/Ut. 

OBSTIHJCriNd 

public servant in discharge of his duty, X. 180, XI. 221, 

225,... . . 104,134,135 

the taking of property by authority of jiublic servant, 

X. 183, ,,, ... ... 104 

the sale of, X. 184, ... ... . . ... ib, 

apprehension of one’s self, XI 224, and Explain, ... 134 

of another, XL 225, ... ... ... 135 

a pubHe way, XIV. 283, XVll, 431, 150,243 

a public line of navigation, .. ... ... ib. 

See — Mlschipf. Public Servant. 

OCCUPIEli 

of land not giving jpolicc notice of riot, &o., VITT. 154,... 85 

of land for whose beneiit a riot is coinmitlefl, liability of, 

Vllf. 135, ... ... ... ... 80 

his agents— liability of, in such cases, XIII. 15G. ... ib. 
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OFFENCE 

meaning of the word* 11. 40, ^ ... 1C 

what acts oj^missions do not constitute an, see Chap. 

IV. ... ... ... ... 25-Cl 

ret of person bound by law, or believing 

himself bound, to do it, lY. 76,.,. 25,27-32 
a(t of judge acting judicially, lY. 77, 26,33 
t done pursuant to order of a court 
of justice, IV. 78, ... ... ih. 

act of person justified, or believing him- 
self to be the justified in doing it, 

lY. 79, ... 26-02 

accident in doing lawful act, IV 80, ... 34 

ac t likely to cause harm but done to 
prevent other harm, lY. 81, and 
Explan., ... ... ... 35-36 

act of child under seven years of age, 

lY. 82, ... ... ... 37 

above seven but under twelve, and of 

immature understanding, lY. 83, ... ih. 

act of person of unsound mind, lY. 84, 38-41 

act of intoxicated person, lY. 85, 86, 42 

act done by consent not intended or 
known to be likely to cause death or 
grievous hurt, lY. 87, .. ... 43,47 

act not intended to cause deatli done 
by consent for benefit of a person,... 
lY. 8S, ... ... ... ibM 

act done for benefit of child wdth con- 
sent of guardian, IV. 89, ... 44 

of person of unsound mind, ih., ... ih. 

act done for benefit of a person without 

consent, I Y 92, ... ... 45,48 

communication made in good faith, 

IV. 93, ... ... ... 47,49 

act to which a person is compelled by 

threats, lY. 84, and Explans.,.. 50-51 
act causing very slight harm, IV^. 95, 51 

act done in exercise of right of private 

defence, lY. 96, ... ... ib. 

when this right exists, IV, 97-106, 51-61 
unnatural, XVI. 377, and Explan., ... ... 204 

Private defence. 

OFFICER 

See— Limhor dination. Mutiny. Punishment. 
OMISSION 

what the word denotes, 11. 33, ... ... ... 35 

illegal, when included ni the word act, II. 32, ... 14,69 

offence caused partly by omission, and partly by act, 11. 3 6, 15 

to give information, when illegal, ... ... ... 73,103 
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Pac.f 

OMISSION co7iimued, 

to supply food, medicine, &c. ... ,,, JGS 

to aid in arrest, ... ... XQ 5 

See--J^etU. Document Evidence, Owner. ViiUic Sertant, Riot. 
ORDERS 

of officer, when a justification to soldiers, ... ... 31 

of parent or master, no justification, ... ... it}. 

nor of husband, ... ... 

OWNEll 

of land not giving police notice of riot, &c., VlII. 154,.., 85 

of land for whose benefit a riot is couiraitted, his liabiliiv, 

Yin. 155,... ... ... ... SG 

his agent, — liability of in such cases, YIIL 156, itj. 

killing, poisoning, maiming, or rendering useless an, 

XYII. 429,... ... ... ... ... 242 

See — MiacJiief, 

PEACE 

breach of the, provoking to, XXII. 534, 2S3 

See -^Riol. 

PENAL CODE 

takes efiect from what date, I. 1,... ... ,,, L 

in what places, io.y .. ... ... th. 

as to what persons, 1. 2, 3, 4, ... ... 1-2 

what laws it does not repeal, I. 5,... ... r> 

PEKJFRY 
See — Fake Evidence. 

PERSON 

meaning of the word, IF. 11, ... ... ... 0 

every person liable for offence committed within British 

India, I. 2, ... ... ... ... 1 

every person who is liable to be tided in British India, 
for an offence committed beyond its limits is subject to 

the Pcnal-( 'ode, 1, 3, ... ... ... ih* 


PEPtSONATXNO 

a soldier, Yli. 140, ... . . ... ... 81 

any public servant, IX. 170, 171, ... ... ... 97 

another, for the purpose of a suit, XI. 205, ... ... 319 

a juror or assessor, XL 229, ... ... 13G 

. *$^ee — Cheating. 

PIRACY 

wdiat it IS ... •«. **. ... 

admiralty jurisdiction over 
PLATE 

making or counterfeifiilg a, for purpose of forging will, or 

valuable security, &c., XVIIl. 472, ... ... 259 

possessing such a, ii., ... ib, 

making or counterfeiting a, for purpose of committing 

any other kind of forgery, XVIIl. 473, ... ih, 

44 
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PLATE — continued. 

possessing such a, XVIII. 473, ... 
making or possessing a, for counterfeiting trade, or pro- 
perty mark, XVI II. 485, 

See — Forgery. Government stamp. Trade mark. 

PLEAS 

to the jurisdiction, 
not guilty, ... 
previous acquittal, 
conviction, 

POISON 

negligence, &c., with respect to, XIV. 284, 
administering with intent to cause hurt, &c. XVI, 328,... 
See — Drug. 

POSSESSION 

what amounts to, II. 27, and Explan., 

PRESIDENCY 

meaning of the word, II. 18, 

PREVIOUS ACQUITTAL 
plea of, ... ... 

how proved, ... 
result of plea, when 

found against the prisoner, 

PREVIOUS CONVICTION 

effect of, in increasing punishment, III. 75, ... 
plea of, 

how proved, ... 

PRINCIPAL AND ABETTOR 
See — Jhetnient. 

PRlNTINCx 

or engraving defamatory matter, XXL 501, ... 

See — Defamation. Obscenity. 

PRIVATE DEFENCE 


Page. 

259 

264 


294 

295 
ib. 

296 

161 

187 


13,143 

10 

295 

296 
ib. 
ib. 

25 

296 

232 


281 


the right of, IV. 96-106, ... ... ... 51-61 

act done in exercise of the right of, no offence, IV. 96,.., 51 

when the right of, exists, IV. 97, 98, 99,,.. ...51-52,56 

against act of public servant, IV. 99, .... ... 52,56 

of the bodf/y when the right of, extends to causing death, 

IV. 100, ... ... ... ... ...52-4,57 

when only to causing less harm, IV. 101, ... 54 

how long the right of, continues, IV. 102, ... 54,59 

•opefiy, when the right of, extends to causing death, 

|V. 103, 99, ib. 

when only to causing less harm, IV. 104, ... 55 

how long the right of, continues, IV. 105, ... 65,59 
innocent person, injured in the exercise of the right of, 

VI. 106, ... 56 

Culpable Homicide committed in excessive exercise of 
right of, wliep not murder, XVI. 300, Excep. 2, 


175 
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PKOPEllTY MAKK 

what is a, XVIIL 479, ... ... ... ... 2(52 

“ using a'^false property mark/* what constitutes, XVII L 

4 ) 81 ) .»• ... ... ... ... i3, 

using a false property mark with intent, &c., XVIIT. 482, 263 

counterfeiting, Stc., ordinarily used by another, XVI IL 483, ib, 

by public servant, &c., 

XVIII. 484, ,,, ib^ 

possessing die, plate, &c. for counterfeiting, XVIIT. 485, 264 

a false, possessing with intent 

to use it, ib. ... ib. 

selling goods with false, knowing, &c., XVIII. 486, ... ib. 

making false mark: on goods, XVIII. 487, ... ••• 265 

on any receptacle for goods, ... ... ib. 

making use of such false mark, XVIIT. 488, ib. 

destroying &o. a, with intent to injure any person, XVIII. 

489, ... ... ... ... ib. 

See — Forgery. Mark. Trade mark, 
iUlO VOCATION 

when culpa})le homicide committed under, is not murder, 

XA^l. 300. Ex.cep. 1, and Provisoes, and Explan., Ex- 
cep. 4 and Explan.,^^ ... ... ..173-5,176 

causing hm-t on, XATSH4, ... ... 189 

grievous hurt on, XVI. 335, ... ... ... ib. 

using criminal force on, XVI. 352, 358, and Explans., 195,197 
Sec — Inmli. RioL 
PUBLIC 

what the word includes, IL 12, ... ... ... 9 

PUBLIC JUSTICE 

offences against, XL 19 1‘2 2 9, ... ...108-137 

See — False Emdence, RubliG Servant, 
j'lJBLie PLACE 

what is a, ««« ••• •«« 106 


PUBLIC SERVANT 

who are included in this term, IL 21, ... 10-12 

abetting an offence, V. 1 1 6, ... ... ... 67 

concealing a design, &c. which it is his duty to })rcvent V. 

119, ... ... ... ... ... 71 

voluntarily allowing prisoner of State or War to escape 

from custody, VI. 128, ... ... ... 78 

* negligently allowing prisoner of State or AYar to escape, 

VI. J29, ... ... ... ib. 

assault &c. on, while suppressing riot, &c., VITL 152, ... 84 

taking a gi*atification &c. improperly, IX. 161, ... 90 

person expecting to be a, taking a gratification, &c. ib. ib. 

abetting the taking of bribes or gratification, IX. 162,163, 

164 , .. ... ... .... . ... 

obtaining valuable thing for inadequate consideration, kc, 

IX. 165, ... 
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PUBLIC SmV\m--continued, 


Page. 


disobeying; direction of law, mth a view to injure any 

one, IX. 166, ... ... ... ... 94 

framing incon*ect document, IX. 167, ... ih. 

unlawfully emzaging m trade, IX. 168, ... ... 96 

buying or bidding for property, IX. 169, ... iB, 

personating a, IX. 170, ... ... ... ... 97 

wearing garb, or token of, IX. 171, ... ... ih, 

contempt of the lawful autbority of, X. 172-190, ...97-108 

absconding to avoid service of summons, &c., issued by, 

X. 172, 97 

preventing service of summons, &c., X. 173,... ... 98 

non-attendance in obedience to order, X. 174, ... ib, 

departure without leave, ... ... ... 99 

omission to produce or deliver up document. X. 175, ... 99,102 
give notice or information to public servant, X. 

176, . . ih. 

of an ofFeuce committed, ih . and XL 202, ...100,118 

furnishing false information to public servant, X. 177,... 100 

respecting an offence committed, ib. and 

XL 203, 119 

refusing to be sworn, X. 178, ... ... 100 

to answer question, X- 1^^ 101 

to sign statement, X. 180, . . ... ib. 

making false statement on oath, X. 181, ... ... ib. 

give false information to make a public servant use his ^ 
))Ower to the injury of another, X. 182, ... . . ib. 

resisting the taking of property by lawful authority, X. 

183, ,,, ••• " 104* 

obstructing sale of property by lawful authority, X. 184, ib. 
illegal purchase of, or bid for, property offered for sale by 

public servant, X. 185, ... ... ih. 

obstructing public servant in discharge of duty, X. ISO,... ib. 

omitiag to assist public servant, X. IS 7, ... ... 105 

if aid is demanded, ib. ... ... ib. 

disobedience to order of, duly promulgated, X. 188, and 

Explan. ... ... ... ... 106 

threat of iiij iiry to public servant, X.189,.., ... lo7 

to restrain any person from applying to 
public servant for protection, X, 190, ib. 

disobeying directions of law, in order to screen offender, 

XL^217, ... .. ... 131 

to save property from forfeiture, ... ih, 

framing incorrect recorder writing, XI. 218, ... ih. 

4 to save property from forfeiture, ih.y ... 132 

making order &c., contrary to law, XI. 219, ... * ih. 

keeping person in confinement contrary to law, XL 220, ih. 

omitting to apprehend, &c., person accused, &e., XI. 221, ih. 

suffering him to escape, ib.^ 133 
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Page. 

PUBLIC SERVANT— 

omitting to apprehend, &c. person sentenced, XI. 222,,.*, 133 

voluntarily sullering him to escape, ib., . . ib, 
neglifjently suitering escape of person in couiinement, XL 

223, ... ... ... ... 134 

insulting or interrupting a, during a judicial proceeding, 

XL 228, ... ... ... ... 13r> 

committing culpable homicide by exceeding his powers, is 
not guilty of murder, if acting bona tide, XVL 300, 

Excep. 3, ... ... ... ... 176 

causing hurt to, to deter him from doing his duty, XVI, 

332, ... ... ... ... 188 

grievous hurt, Avith the like object, XVL 

333, ... ... ... 180 

using criminal force towards, &c., XVL 353, .. 106 

destroying, See., landmark fixed by authority of, XV 11. 

434, ... ... ... ... 244 

counterfeiting a property mark used by a, XVITL 484, 263 

making false marks upon goods to deceive, XV 111. 4S7, 265 

or on a receptacle for goods, ib. ... ib. 

making use of such a false mark, XVllI. 488, ... ib. 

See — Pricaie Defence. 

PLNCHAYET 

member of a, may be a Judge, within the meaning of the 
Code, 11. 19, (c) ... ... ... 10 

may be a Court of Justice within the meaning of the 

Code, 11. 20,,.. ... ... ... lb, 

member of a, assisting a Court of Justice is a “ public’* 

servant, XL 21, ... ... 11 

PUNISHMENT 

to what kinds of, offenders are liable, TIL 53, ... 18 

sentence of death may be commuted when and by whom, 

HI. 54, ... ... . . ... ib. 

transportation for life may be commuted when and by 

whom, 111. 55, ... ... ... 19 

Europeans and Americans to be sentenced to penal ser- 
vitude instead of to transportation, 111. 56, ... ib, 

fractional teims of, how calculated, 111, 57, ... ib. 

transportation may be awarded instead of imprisonment, 

when, III. 59, ... ... ... ib, 

when imprisonment may be partly rigorous and partly 
simple, III. 60, ... ... ... ih. 

forfeiture of property, III. 61, 62, ... 20-21 

fine, in. 63-70, ... ... ... 21-23 

limit of imprisonment in default of payment of fine, III. 

64-69, ... ... ... ... ih. 

of offence punbhable with fine only, III. 67, ••• 22 

within what time fine may be enforced, III. 70, 23 
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Page. 


PUNISHMENT— 

limit of, for offence which is made up of several offences, 

III. 71, ... 

where person guilty of one of several offences (the judg- 
ment stating that it is doubtful of which,) III. 72, .. 

soiitaiy imprisonment, III. 73, 

limit of, III. 74.... 

in case of previous conviction, III. 75, ... 

QUARANTINE 

disobeying rule of, XIV. 271, 

“ QUEEN” 

meaning of the word, II. 15, 

QUESTION 

refusing to answer a, put by public servant, when an 
offence, X. 179, 

RAPE 

what amounts to, XVI, 375, 

penetration is sufficient ib. Explanation,... 
cannot be committed by a man on his wife, ih, Excep., 
unless she is under ten years of age, ib.^ 
presumption as to incapacity for, in case of children, 
what amount of consent will be an answer, ... 
husband may be indicted for aiding, 
evidence in cases of, 
punishment for, XiV, 376, 

RECEIVING 

property taken in waging war with or making depreda- 
tion on ally of Government, VI. 127, 

RECEIVING STOLEN PROPERTY 
what is ‘‘ stolen property,” XVil. 410, 
how punishable, XVII. 411, 
stolen in dacoity, XVII. 412, 
from a dacoit with knowledge or belief, ... 
habitual, or dealing in it, XVll. 413, 
assisting in concealing or disposing of stolen property, 

XVIL 414, .' 

RECORI) 

public servant, framing incorrect, to secure offender, X. 167, 
forging a, of Court, of Justice, XVIIL 466, 

See— 

REGISTER 

forging a, of birth, baptism, marriage or burial, XVIII. 

466, ••• •*. ... 

See — Forger]/. 

RELEASE 

fraudulent of any demand, or daim, XVII. 424. See also 

Sections 421, 422, ... ... ... ...241,289 

REPEAL 

Penal Code does not repeal, 3 and 4, Wm. IV. ch. 85, T. 5, 


23 

24 
ib. 

25 
ib. 

153 


101 

202 

ib. 

ib. 

38,204 

203 

204 
203 
202 


78 

228-9 

22S 

231 
lb. 
ib. 

232 

94 

258 


ib. 
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KYiV^klt^continued, 

or any subsequent statute affecting tbe East India 
Company, or their territories, I. 5, 

or any mutiny act, naval or military, 

»•« •*« •#* 

or any special or local law, iB„ 

KEPORT‘ 

of proceedings in Court of Justice privileged, .•* 
of Public Meeting not privileged, 

EEPUTATION 

forging document for purpose of hurting another, XVIII. 
460, 

See — Dejfamation, forgery. 

EESCIIE 

of prisoner of State or War, VL 130, 
of any person from lawful custody for offence, XL 216, 
See — Escape. Harbouring. 

EESEKVOIB 

defiling or corrupting water of, XIV, 277, ... 

for agricultural purposes, of committing mischief by de- 
stroying, &c., XV 11. 430, 

See — Mischiqf, 

RESISTING 

apprehension of offender, 

See — Apprehension. 

EESTIUINT 

See — “ Wrongful restraint. '' 


Page. 

7 

ib. 

iS. 

277 

ib. 


258 




70 

130 


156 


243 


134 


RETENTION 

See — “ Wrongful retention. 

RIDING 

rash or negligent, showing want of due regard for human 
life, &c., XIV. 279, 150 

RIOT 

what constitutes the offence of, VIIL 146, ... ... 83,89 

punishment for, VIIL 147, ... *.* ib. 

when armed with deadly weapons, VIIL 148, ib. 
each person in a riot, guilty ol offence committed by 

any other, VIIL 149, ... ... ... 84-89 

assaulting, &c. public officer suppressing riot, VIIL 162, ib. 
provoking a, VIIL 153,... ... ... ... 85 

not giving the police notice of, VIIL 154, ... ib. 

person on whose behalf it takes place, his liability, VIIL 

155, ... ... ... ... ... 86 
liability of agent or manager, VIIL 156, ... ib. 

hiring persons to take part in, VIII. 150, ... 84 

being hired, VIIL 158, ... ... 87 

harbouring gucb persons, VIII. 167, ... ... 86 

Unlawful assembly. 
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lUVER 

navigable, injuring, XII, 431,... 

Mischief. 

ROAD 

destroying or injuring a public, XVII, 431,... 

See — Mischief, 

ROBBERY 

what constitutes the offence of, XVII. 390,.., 
when theft amounts to, 

extortion amounts to, ii., 
punishment for simple, XVI 1. 392, 

attempts to commit, XVII. 393, 
causing hurt while attempting to commit, 

XVII. 394,... ... ... ib, 

with use of deadly weapons, &c., XVII. 

397, ... ... ... 221 

attempt to cause death, or grievous hurt, 

. ih., ... ... ... lb. 

if armed with deadly weapons, XVII. 

398,... ... ... ... lb. 

belonging to or being, associated for, 

XVII. 401, ... ... ... ih. 

See — Dacoibj, Extortion, Private defence. Theft. 

SAFETY 

public, XIV. 263,... ... ... ... 150 

act, showing want of regard for personal, XVI. 336, 

337,... ... ... 189-190 

causing grievous hurt by such an act, XVI, 338, ... 190 

See — Adulteration, Infection, Navigation, Nuisance. 

Riding, River. 

SAILOR 

See — Assault. Desertion. Insuhordination. Muting. Punishment. 
SEA-MARK 

destroying or removing &c., XVII. 433,... ... 243 

exhibiting false &c., 281, ... ... ... 159 

See — Mischief, 

SEAL 

making or counterfeiting a, with intent to forge a will or 

valuable security, XVIII. 472, ... ... 259 

to commit any other kind of forgery, XVllT, 

473,... ‘ ... ... ‘ ... ih. 

possessing a counterfeit seal with intent to forge, &c , 

XVlll. 473,,.. ... ... ... ib, 

to commit any other kind of forgery, XVIII. 

478. ... ib. 

See — Porgerg, Government Stamp, 

SECTION 

what the word denotes, II. 50,, 


Page. 

243 


ih. 


...217-220 
213 
... ih. 

220 
... ib. 


«•« 
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SECURITY Page. 

See — “ FaJmhle Secimty'^ 

SEDUCTION 

abducting or kidnapping a woman with a view to, XYf. 

366,,.. ... ... ... ... 199 

concealing persons so abducted, XV [ 368, ... ih, 

SENTENCE 

See — Commutation, Forfeiture. Punishment. Bemission. 
SERVANT 

possession of, is possession of the master, when, II. 37, 


Explan,... ... ... ... ...13,210 

theft by, of master’s property, XVII, 881, ... 2 14* 

criminal breach of trust by, XVII. 408, ... ... 228 

See — FuUic Servant. 

SERVICE 

breach of contract of, during voyage or journey, XIX. 

490, and Ex])lan., ... .. ... ... 265 

inimaterial, with whom contract was made, 

Explan 267 

to attend on &c. helpless persons, XIX, 491, ... ih, 

ill writing to serve at a distant place to which 
servant is or is to be conveyed at master’s ex- 
pense, XVI. 402, ... ... ... 2G8 

SERVICE (OF rRO(U^SS) 

absconding in order to avoid service of summons or order, 

X. 172, ... ... ... . . ... 97 

Preventing service of summons or order, X. 173, ... 98 

SHOOTING 

with intent to kill, XVI. 307, lllustr. (c) ... ... 180 

causing hurt by, XVL 324, ... ... . . ]85 

grievous hurt, XVI. 326, ... ... ... 186 

SLAVE 

importing, buying, or soiling &c., a, XVI. 370, ... 200 

doing habitually, XVI. 371 , ... ih. 

kidnapping a per.son in order to make him, XVI. 367, J90 

SOLDIER 

person not being, wbo wears dress of, how punished, VII. 

140, ... ... ... •• 81 

justified by orders of his officer, ... ... 31 

Assault Jh'seHion. Insubordination. Mutiny. Punishment, 
SOLEMN AFFIRMATION 

» substituted by law for an oath is included in the term 

“ oath,” II. 51, ... ... 1^ 


SOLITARY CONFINEMENT 
See — Imprisonment. 

SOVEREIGN 

of the United Kingdom denoted in the Code by the word 
“ Queen,” II. 13, ... ... 

SPECIAL LAW 

meaning of the term, I. 41, 


17 
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Page. 

SPECIAL IjkV^^conUmied. 

uo “ special law’* is repealed or affected by the Penal 

Code, L 6, ... ... ... ... 6 

STABBING 

causing hurt by, XVL 324, ... ... ... 185 

grievous hurt by, XVI. 326, ... ... 186 

STAMP 

See — Government Stamj), 

STATE, ACTS OF 

what are ... ... ... ... ... 27-30 

municipal tribunals have no jurisdiction over, ... i5, 

become so by ratification, ... ... ... 30 

STATE 

offences against the, VI. 121-130, ... ... 78-/9 

STATE PEISONER 

voluntarily allowing public servant to escape, VI. 128,.., 78 

negligently, doing so, VI. 129, ... ... U), 

aiding escape of, or harbouring him, VI. 130, ... 79 

STOLEN PROPERTY 

definition of terra, XVIT. 410, ... ... ... 2 2 S 

dishonestly receiving, XYIi. 411, 412, ... ...228-231 

habitually dealing in, XVII. 4 1 3, ... ... ... 231 

assisting in conceabng or disposing of, XVII. 414, ... 232 

may be restored to the owner, ... ... ... 230 

See — Receioing of stolen property . 

SUICIDE 

Culpahle homicide by one who voluntarily puts himself 
to death, is not murder, XVI. 300, Except. 5. lllustr, 176 
abetment of, of child, lunatic, or person intoxicated, XVL 

305, ... ... ... ... ... 179 

abetment of, in other cases, XVl. 306, ... ... ih, 

attempt to commit, XVL 309, ... ... ... 180 

TENT 

TESTAMENTARY DOCUMENT 

any is a “ wiU,” II. 31, ... ... 14 

THEFT m 

definition of the offence, XVII. 378, and Explans. 1-5, 205-214 
can be of moveaUe property only, ih. ... ...205,207 

punishment for, in ordinary cases, XVII. 379, 207 

of in building tent or vessel, XVII. 380, 214 

by clerk or servant, XVII. 381, U/, 

after preparation for causing death, XVIL 

382, ... ... ... ... ih. 

when it amounts to robbery ^ XVIL 390, ... ... 218 

belonging to a gang of persons associated for habitual, 

XVII. 401, 22 i 

See— Sxiortion* Bobbery^ 
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Page. 

THE EATS 

acts done under, when no offence, IV. 94, and Explans, 50-51 
of injury to public servant, X. 189, ... 107 

to refitraiu miy person from applying to public 
servant for protection, X. 190, ... ... ib. 

See — Bxi ortion , Iniimlda lion . 

THUG 


wko comes under the denominatioiji, XVI, 310, 
punishment for being a, XVI. 311,... 
TOETUEE 

in order to extort property, XVI. 327, 329,... 
to constrain to illegal act, ib,y 
to extort confession, XVI. 330, 381, 

or restitution of property, ib., 

TEADE 


... 181 

ib. 

...186,187 

••• ' 

...187,188 

ib. 


public servant unlawfully engaging in, IX, ICS, ... 96 

TRADE MARK 

what is a, XVIII. 47S, ... ... ... ... 261 

“ using a false trade mark,” wliat constitutes, XVIll. 

480, ... ^ ... 202 

usiBg a false trade mark with intent to deceive, XVJIJ. 


482, ... ... ... ... ... 203 

counterfeiting a, ordinarily used by another, XVIII. 483, ib, 
counterfeit in g mark used by public servant to denote 
the manufacture, &e., of property, XVHIL 484, ... if?. 

possessing die, plate, &c. for counterfeiting, XVIII. 485, 264 

possessing a false, with intent, &c., ib. ,,, if?. 

selling goods with false, knowing, &c., XV III. 486, ... ib. 

making false mark on any goods, XV 111. 487, ... 205 

receptacle for containing goods, ib, ib. 

making use of such false mark, XVIII. 488,... ... ib. 

See - Forgery. Mar/c, Fro^erly mark, 

TRANSLATOR 


sworn, and translating falsely, is guilty of giving “ false 

evidence” XL 191, Jlludr. (c), ... ... ... 109 

See — Ecidence. 


TRANSPORTATION 

sentence of life for, may be commuted, III. 55, L. 19 

European orAmerican to be sentenced to penal servitude, 

instead of, III. 56, ... ... ... ... ib. 

fractions of terms of, how to be calculated, HI. 57. . . ib. 

person sentenced to, how dealt with until transported, HI, 

5S, ... ... ... **• ... %b. 

may be awarded, instead of imprisonment when, III. 59, ib. 

unlawful return from, XI. 220, ... ... ... 13G 

TRESPASS 
See — Orimuial Tresgasi* 

TRUST 

definition of 223 
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TliUST-^^continued, 

implied... ... ••• ^26 

voluntary.,. . . ... ••• 227 

See ~ Breach jof Trust. 

UNLAWFUL ASSEMBLY 

what constitutes an, Vlll. 141, and Explan., 82, 87-9 

member of, who is, VITI. 142, ... ... •** ^2 

punishment ibr being, VIII. 143, ... 83 

if armed with deadly weapons, 

YIII. 144, ... ... 


if it has been ordered to dis- 
perse, V^Ill. 145, ... 

wlicn members of are guilty of “ rioting,” YIII. 146,... //>. 

punishment for rioting, YIIL J 47, ... 

if armed with deadly weapon, Y III. 148, if/. 
cacJi member of, guilty of any offence committed, 

YIIL 149,... ... 81,89 

joining &c., an assembly of five or more persons after it 

has been ordered to disperse, Y ill. 151, and Ex plan- 84 

assaulting, &c, public officer when suppressing, VllL 
152, ... ... ... ... ..^ 

wantonly provoking rioting, YIIL 153, ... ... 85 

owner or occupier of land not giving police notice of, 

Vlll. 154, ... .. ... ifK 

])unishrnent of person for whose benefit riot takes place, 

YIIL 155, 80 

liability of Agent, &c., of owner or oceupier of kinds res- 
pecting wliich the riot took place, &c. Yill. 156, ... ih. 
hiring &c. persons to take part in, YtJI. 150, ... 84 

harbouring, &c. persons so hired, Ylll. 157, ... 86 

being hired to take part in, Vlll. 158, . . ... 87 

affray, YIJI. 159, 160, ... ... ... 

Sec — Hioilug. 

UNNATURAL OFFENUES 

their punishment, XYl . 377, Explan. ... .. 204 

VALUABLE SECURITY 

what the term denotes, II. 30, ... ... *.* 14 

procuring the making, alteration or obstruction of, by 

cheating, XV 11. 420, ... ... ... 239 

forging a, XVIII. 467, ... ... ... 258 

making or counterfeiting seal or plate for purpose of 
forging a, XVYIl. 472, ... ... ... 259 

possessing material with such counterfeit mark or device, 

&c., ib. ... ... ... ... ih. 

possessing a forged, XYIII. 474, ... ... ... ib. 

counterfeiting, &c. a device used for authenticating a, 

XVlll. 475, ... ... 260 

destroying, &c. or secreting a, XYIII. 477, ... 261 

^Forgery, 
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Page. 

VAllIANCES 

when amended, ... ... ... ... 2S9 

VESSEL 

what the word denotes, Tl. 48, ... ... 17 

rash or negligent navin;ation of a, XiV. 280, 159 

overloading a, canying passengers for hire, XIY. 382,,.. ih. 
theft in a, XVll. 3*80, " ... ... ... 214 

(‘oiiimitting mischief on a decked vessel of 20 ions, XVil, 

437, ... ... ... ... ... 244 

if by using tire or explosive substance, XV U. 

438, . . . . ... ... 245 

running a, ashore to commit theft, XVll. 439, ... ib. 

See — l^avigatio)K 
AOLLTNTAUILY 

meaning of the word, II. 30, ... ... ... 10 

WAGING WAR 

against the Queen, VI. 12], .. ,,, ...73-70 

evidence of, ... ... ... . ... 70 

preparation for, VI. 122, ... ... .. lb, 

(‘oiiecalment of design of, VI. 123,... ... .. tl, 

against Asiatic powers in alliance with the Queen, 

^Vr. 125, ... ... ... 77 

committing depredation on power in alliance with Go- 
vernment, VJ. 120, ... ... ... ... lb, 

receiving property taken in such waging war or depreda- 
tion, Vi. 127, **. ... ... 78 

AVAR 

See — State Prisoner, Tf^aghtg var. 

AVARE-HOUSE KEbiPKR 

breach of trust by, XVll. 407, ... ... ... 228 

See — Mischie/, 

WATER 

conaipting or defiling public spring or reservoir, X i A”, 2 7 7, 15 0 

AVEKUIT 

false, using a, XIIL 204, 265, ... ... ... 140 

being in possession of, with knowledge and intent &c., 

XIIL, 200, ... . . ... \ ... ik 

making or selling with knowledge &c., XIIL 267, ... tb. 

AVHARFINGER 

breach of trust by, XVIL 407, 

AVIEE 

^ harbouring husband commits no offence, A^Il. 1^ '^veept. 

XL 212, Except. 216, Except ..3, 126,131 

not excused for acts committed by coercion of husband, 32 
liability of on charge of receiving stolen property, ... 231 

WILL 

what the word denotes, II. 31, ... ... ... 14 

forgery of. XVlfl. 467. ... ... ... ... 253 

making or possessing counterfeit seal or plate with 
intent to commit, XVIII. 472, 
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Page, 

continued . 

forged, having possession of, with knowledge and intent, 

&c., XVIII. 474, ... ... ... ... 259 

counterfeiting a device or mark for authenticating a, 

XVIII. 475, m 

possessing material with such device or mark, ib, ... 2B1 

fraudulent destruction, cancellation, &c., of, XVIII. 477, ib. 

committing mischief as to, ib.^ i/j. 

Set— Forgery. 

WOMAN 

meaning of the word, II. 10, ... ... 8 

reteed to in Penal Code though “ he” and its deriva- 
tives are used, II. 8 , ... ... ... ilt. 

See— Abduction. Adultery' limit. Marriage. Married 
woman. Faye. Seduciion. 

WOKSHIF 

injuring or defiling i)lace of, with intent, &c., XA\ 295, IfiO 

religious, flf5(ur))ing assembly performing, XV. 296, ... ib. 

WINAOFUL CONFINEMENT 

what it is, XV L 339, 340, ... ... ... 190 

punishment, for in ordinary cases, XVI. 342, ... 191 

where confinement is for three or more days, 

XVI. 343, ih, 

where for ten or more days, XVI . 344, ... ib. 

where confinement subsequent to issue of 
writ for liberation, XVI. 345, ... ib. 

wbero coiifinernciit is secret, X\’[. 3IG, ... 192 

where it is for purposes of extortion, 8:c., 

XVL 347, ib. 

where it is for purpose of extorting a con- 
fession, &c., AVI. 348, ... ... ib. 

assanlt in attempt wrongfully to confine, XVI. 357, ... 197 

WilONGFUl. DETENTION 

effect and meaning of, II. 23, ... ... ... 12 

WEONCxFUL GAIN 

meaning of the term, II. 23, ... ... ... ib. 

WRONGFDL LOSS 

what the term means, II. 23, ... ih. 

See — CJmiing. Mkchief, 

WRONGFUL KESTMINT 

definition of the term, XVI, 339, ... ... 190 

when obstructing a private way is not, t5., Except, ... ib. 

when it amounts to wrongful confinement, XVI, 340, ... ib. 

punishment for, XVL 341, ... ... 191 

WRONGFUL RETENTION 
effect and meaning of, II. 28,,.. 
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JUST PtrBXiXSHSII, 

MADRAS ‘IN THeJdLDEN TIME; being a hiatoty of the Presidency fiom the 
'?• foundation of F^t vSt. George to the Governorship of I’hoinas Pitt, Grandfutlior of the 
Earl of Chatham, 1C39— 1702 compiled from (>ffieial Records, bv .1 . ’I'alboys Wheelek, 
Esq., minature quarto, with Fac siniilies of the autograph of the early Governors of 
Madras Rs. 5 0 

HAND-BOOK TO THE MADRAS KEtHMiDS, with Chronological Annals of the Madras* 
Presidency from 1059 to I, 8\o. cloth Us. 2 8 


OPINIONS OF THE PRESS. 

It affords us much pleasure to observe that two very interesting and vTiluablc {uibiioations 
are on the eve of being given to the world by Air. Hhioi.nuotham. We allude to Mi. Tal- 
BOYS WHhELKu’.s volume entitled ‘‘Madras in the Olden Time,” and his “Hand-Book to the 
Madras Records, preseiveJ in the Government Office.” The formei of these works is a rc-prlnt 
of that admirable senes of paiicrs vvJneh have for some time p.iht enriched the columns of the 
Jndiaa iitatesmin. Ihose papers are so widely known and highly ap[>recinted, that we need 
say nothing more about them iu ihe meantime. We have imlnedutely to deal with Mi, 
Wiiekler’» Summary (i. e. Hand-Rook) of the Records of the Presidency, which lies beside us. 
Mr. WiitKLKii has had a ncli mine opened to him. and has made the best of bis o})portunit>. 
He was appointed last year to search through the Government Records, and to give an opinion 
as to tlie value of them, nor could the ta^-k iiave been placed in belter hands. His report on 
them 1ms been pronounced perlectly satisfactory by the Madras Governmeut. 'Athentunu, Maich 
2d, 

The Reporter ha-, performed his task with so much ability, ao we said on a previous occu'jion, 
und has so condensed the voluminous doeumentary mutter submiited to his treatment, that, to 
use a pithy old Scotch proverb, we have “great gear packed m little Imlk,” and can make 
extracts invitingly short. Mr. Wiiluifu’s toil m wading through the Records above 
mertl^led, with a view to that re-classifieation of the w hole etle*’led by lam, must have been 
enormous, — AtAemrwa;, Man b 12th, 1«U1. 

We have been favoured with a copy of Mr. .1. T’ALnov-! Wiiiua.Ku’s enterlaining woik, 
entitled, “ Madras in the Ufdai lime," a histoiy of this IVesideix y from its first foundation 
to the Governorship of Thomas Pitf, Grandfather ot the Karl of Chatham. This interesting 
IfoV'k, compiled from official records m the Govern men t Ollice, had already afforded us a good 
deal of amusement, and no little instiuctu/n, a‘^ it appeared m a fragmentary state m the 
lndia7i Statesman. It comprises the aiimilh of our Madra> (^)mm<)uwealth during a period 
hitherto little known or studied, extemling from 1039 to 1702 and we must confess we did 
not imagine that old Madras could have furnished any thing so interesting. Hat! the pros- 
pectus ot sucli a work been set before us, we should have suiiled Incredulously at the promise 
of entertainment ; but we cun assui'e our reader.s that a perusal of this little liistiry will 
amply repay them both w itli valuable information and amu^ement. Mr. Wiieki.kic has eTimimited 
what IS dull and comiuercial, ami has thrown a charm over the early records of our Pre.sidency 
by his easy and pleasant style, whilst he has also exhibited his subject in connection with the 
history of the times in a most instructive manner. 

Madras has reason to be grateful fot Ihe labours of Mr. Wiir.ELKit. and we hope ere long to 
sec a continuation of lus researches into times ot still increasing interest and impoitauco. — 
Madras (Observer, March 14th, 

“ Madras in the Olden Time,” a compilation from the records of Government by Mr. J. 
Wheelku, has just been published in convenient form liy Mr. Hiooinuoiham. 'Ihc student 
of Indiau history will find much to interest him in the * Id Records for the lirst tune disinterred 
•m\i\ arraiigi’d clironologically by Mr. Wueelei:, for the Indian SUtteiina n, and now placed 
before the public in a comp.ivt volume by Mr. Jlii.GiMiorn vm. The comjtiler appears to have 
laboured with gieat zeal and indiistiy, wading through hundreds of volume.s of consultations,” 
and w'c tliink it muat be admitted by 'all who perused the several chapters as they apiieared iu 
the Statesman that the permission accorded by the Government to Mr. MTileleh has been 
used very judiciously. So far as we are able' to judge, we should sty that no event of any 
importance in the history of the infant Presidency has been omitted, whilst the extracts refer- 
the quarrels of the Governors with one another, with their servants and subjects and 
wnliihc native chiefs from the Xaikof Poonamallee to the great Mogul himself, convey the 
most vivid description of the position, manners and character of the first settlers, and of 
ih^^ people by whom they were surrounded. As to Mr, AViiekleu the least we can say 
of him that whilst he has furnished the public with some very interesting and amusing 
reading, he has added a valuable contribution to Indian History.— Kxaminer, March 2d, 181)1 . 

“ The whole period about which Mr. WiifcEr.r.R writes is betwt'en 1839 and 1702, correspond- 
ing, as he re..narKS, almost exactly W’ith that of Lord Macaulay’s History. The materials for 
the narrative have been collected after an amount of labour, wddeh few w'ould voluntarily 
undertake, from the old Government Records, It was well known that, amidst very much that 
was itiinteresting and having reference only to mercantile transactions, much that was valuable 
and rfmusing might be discovered if any one sufficiently indetatigable would undertake the 
work. A few scraps of valuable matter had been disinterred from among the rubbish which 
surioundcd them, but it was left for Mi. Wheeler togathei up all these fragments, separate 



them Irom the worthless material by which they are encinisted, and Vjrfc them 
<*ontmuous and re-adable nartative.”— J/arfirw Crescent^ March 2dd, 1861; 

* The Httrkctru writing of Mr. Whekler’s work says ; — 

We Imvc to acknowledge the receipt of “ Madras in tlie Olden from 1G39 to 1702 

a seomingljir very interesting work, by J, 'J’. WxiEKLKit,*Esq. Every page of it, into which we 
have had time to look contains matter of much interest to any settler in the East.” 

In conclusion, we may notice the fact that two works have issued from one of the local presses 
great interest to all who are connected with Madras, and of considerable importance to the 
student of Indian History. They are both written by Mr. J. Talbots Wiikklek, the Editor of 
the /wc?i«n a, an«l are deservedly spoken of in the highest terms in two reviews which 

we quote elsewhere. One is ‘‘ Madras in the Ulden Time” being a hisiory of this Prosidenev 
from its first foundation to the Goveriiorshii* of Mr. Thomas Pitt, Graiuif ather of the Earl of 
Chatham, that is, from 1G39 to 1702. This pcritxi has been almost ignored by Mill, and where 
alluded to by him is in many instances inaccurately treated. As the present work is com- 
piled from the (ioverriment Records, which were placed at Mr. WnEKinn: s de posal by the 
Madras Government, all the facts connected with the eaily history of the I'residaiicy ha\e been 
for the first time brought to light in a handy and well piinted volume. The other woik is a 
Hand-book to the old liecords of Madras whicli has been prepared tor Go\erumeiit. It deals 
with the same subject of Madras in the Olden Time, but is ut course inoie ofticial in style : u 
nevertheless highly interesting .” — Overlarul Aihennam^ March 2iitb, Idol, 

We have now beside us the iiublicatioii referred to, in Uie form of a “ Hand-book to the 
Madras Kccords,” a pamphlet in Ixiards i-vP-ndiiig to trie length of 91 pages, (with Chro- 
nological aiuials extending over 40 pages,) and full of most interesting matter connected 
witli the pa.st hi'^tory of our Presidenev, which \\v hoaitily commend to tin* notice of our 
readers, as a valuable addition to their libraiie',. Thev uill learn fiom it mm li that even the 
most studious among them, at id those best acquainted with cxtain, booLs vtLtti\eto India, 
never knew before, because he has w'isely been permitted to open to them sources of 
information hitherto concealed, and the luitme mid value of w Inch was unknown to tim 
posse-^sors of the treasure so long kept undci lock and key, in the .l<■hicv^^ of Eoit Saint 
(icorge. Kegarding the excellence of the licpmc, and the amount of 1 dmur b*.st<mv»l *’• 
tin preparation of it, we need add nothing to what we have said already, IniL we must par- 
tieularly mention mi addition to the Kepoit, as now printed, ol ihiity-one pages, whieliuio 
perhaps more valualde for the purpose-, of reference^ although le.ss directly instiuetj\e and 
amusing, than the Report itself, as they contain “ C'luonological Annals of the JJiilisli Go\i*rn- 
ment at Madras, from the earliest period to the present day ; 1G31 to I^IGI.” In those “ Vuual ” 
Mr. Whkkllk has bnmght Ins woik down ti» the 5th of March lr*(>l, his record eoueUulliig 
W'lth a notice of tlie late lamented Uishop of Madras. He lias furnished a mmute and correet 
ohroiiologiea! .series of past events, not to he lound elsewhere, which every one who nislies to 
learn the past history ol Madia-» will do will to consult. — Aihciumm, Apiil loth, I'^Gl. 

“ Madras in lur, Gldkn TiMt ; being a history of the Presidency from the first founila- 
tion to the Goveniorslup of Thomas Pitt, Grandfather of the Earl of Chatham — U)89— 
1702’,” such is the titlcofa ivoik compiled tioin olficial records, by J. TAimoYsWiiKELER, Pro 
fessor of .Moral Philosopliy and Logic, Madras Piesidency College. The work first appeared 
as a series of papers in one of the ablest of our Indian jomnals, the ftuiian Sfatem«n. Manv 
of our readers will remember that a siunlai wmk, entitled “ Tlie English m Western India,” 
by the late lamented Phillip A iidei son, ii Chaplain on tliis Establishment, appealed as a -erics of 
papers in our own columns. The two works arc the best we have on ’ the Ulden time In In- 
dia.* Thi‘\ are replete ivith information, amusement, and interest 

\\e could give our reailers, if our space permitted, many mure amusing pictures from the 
work before us. NVe shall, however, coucliulo hv sapplyiug them with ,i tuhhun virant of 
Port i 5 t. George at the end of the seventeenth century. *’ '1 hey wiiUiear tlie gun fired at 
early morning,— and they will see the gradual stir of the iuh.ibitant tliu measured trauq. 
of the European soldier,— the little stately peon W'llh his sword aim buckler,— the rush of 
noisy and nuked coolies,— the appearance oi’ appreiiticcb, writers, tattors, and muvhants in 
Imif-Hiudoo costume,— the assembly for morning prayers in the little chapel, good master 
Patrick Warner officiating in his gown and bands, and indignant at the smalliioss of his 
congregation,— the opening of the Factory and jabberinp; crowd of Nativt* traders, —the grand 
displays of European goods for sale, and packing up of JSative Merchandise for export home,— 
the little school-room and long array of little boys and girU,— the orderly dinner shortly ift'^. 
noon, where all are assembled at 'the general table from the apprentices to the Honorable 
Governor himself,— the return to the labors of the desk and ware-house, until the joyous hour 
of closing has arrived, and the jaded Europeans recruit their exhausted spirits with the pfra- 
sures of punch, tobacco, and other pursuits which vre need not and cannot name. If it is 
Sunday, all would be changed; for in old times English Sundays were rigidly observed as 
little lestivals Then Europeanr*, civilians as well as soldiers dropped their half native attire, 
and were apparelled in the European fashion of the time. Then for a brief hour or two the 
Clmplain would be a greater man than the Governor. Then be would denounce vice and 
popery to his lieart’s content, and expound the tocriptures by the light of a theological learainjg 
which was almost general in those days when the Church was a living reality, but wfich is 
fast passing away now. Then the Church could lioast of literary giants, such as V. alton. 
Lightfoot, Stillmgfieet, Beveridge ; and thousand time honored names. She has few men to 

- - ” .Jtnti fUn-fiUi 






